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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


I 


Did the trial court err when it failed and refused to award the 
appellant a new trial as it was directed to do by the judgment and man- 
date of this Court in case number 12,437 in which this! Court reversed 
the prior judgment of the trial court and remanded this case to the 
trial court with directions to award the appellant a new trial? 


Il 


Did the trial judge err when he stated, as grounds for summary 
dismissal of this case, that the appellee had demonstrated prejudice 
would result to it if this case should be retried, where there was no 
prejudice appearing on the face of the record and appellee presented 
no evidence of any kind to the trial court, and where appellee's counsel 
conceded there would be no prejudice to either side upon retrial if both 


sides were limited to reading the transcript of the testimony given at 


the earlier trial as to the happening of the accident oult of which this 


suit arose? 


I 


Did the trial court err in summarily dismissing) this case with 
prejudice at the request of the appellee, contrary to the judgment and 
mandate of this Court directing the trial court to award appellant a 
new trial, where appellant's attorney had been ill and disabled, and 
completely out of the practice of the law since the appeal in this case 
was decided in 1956; where brain damage suffered by appellant in the 
collision out of which this suit arose had caused appellant to suffer 
severe emotional stress, chronic anxiety and acute depression, and 
finally to become a patient at a mental institution; where appellant's 
physician certified that for appellant to have undergone a retrial of 


(ii) 


this case prior to February 1959 would have constituted a traumatic, 
stressful experience which may well have caused an emotional break- 
down of severe intensity, and that it was extremely important to appel- 
lant's health to avoid such stress during said period of time; where, 
throughout the period of time in question appellee sat idly by and did 
nothing although he could have asked the trial Court to set the case 


for trial, the case not being under the control of appellant; and where 


no Statute, rule or order of Court required appellant to take any 
further action in the case in advance of trial. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


RULES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT 


L 


The Judgment Of This Court In Case Number 
12,437 Settled The Right Of Appellant To A 
Jury Trial And The Trial Court Erred In 
Summarily Dismissing This Case Without 
Setting It For Trial 


The Burden Of Proof Was On The Appellee 
To Present Evidence In The Trial Court To 
Support Its Motion To Dismiss And Appellee 


Having Failed To Present Any Evidence The 
Trial Court Erred In Summarily Dismissing 
This Case Without Setting It For Trial 


(a) No Statute, Rule Or Order Of Court 
Required Appellant To Do Anything Further 
In This Case In Advance Of Trial After It 
Was Reversed By This Court And Remanded 
To The Trial Court With Directions To 
Award Appellant A New Trial 


(b) Apart From All Other Circumstances 

In This Case It Is Manifestly Unfair To Hold 
Appellant Alone Responsible For The Failure 
Of This Case To Be Set For Trial When 
Appellee Was As Much Responsible For That 
Failure As Was Appellant ‘ ‘ ‘ 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Billy F. Rankin, appellant and plaintiff 
below, from a final judgment of the court below, dated September 24, 
1959, summarily dismissing this case with prejudice without an order 
on the mandate of this Court having been entered, and without award- 
ing appellant a new trial, after this Court on a former appeal in this 
case, being number 12,437 in this Court, reversed the judgment of the 
District Court and remanded the case to the District Court with 
directions to award Billy F. Rankin a new trial. 
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The District Court originally had jurisdiction of this case under 
Title 11, Section 306 of the D. C. Code, 1951 Edition, and this Court 
has jurisdiction under Title 28, Section 1291, U.S.C.A. 


STATEMENT OF THE CASE 


The record in this case shows that at the trial of this case in 
March, 1954, the trial judge directed a verdict in favor of the defend- 
ant (appellee in the instant case) and against the plaintiff (appellant in 
the instant case) at the close of all the evidence in the case (J.A. 2, 

28, 30). Thereafter this case, which was known as Civil Action No. 
5319-51 in the District Court, was appealed to this Court, and this Court, 
in case number 12,437, reversed the judgment of the District Court and 
remanded this case to the District Court with instructions to award the 
appellant, Billy F. Rankin, a new trial. (J.A. 7, 8) In its opinion in 
case number 12,437, this Court decided that the trial judge had erred in 
directing a verdict in favor of the defendant at the close of all the evi- 
dence, and ruled ‘that the trial court should have submitted this case to 
the jury for its decision under proper instructions on the doctrine of 
last clear chance. Although the opinion of this Court was handed down 
on April 23, 1956, it became necessary to recall the mandate of this 
Court from the District Court for the purpose of retaxing costs in this 
case, so that the Bill of Costs as re-taxed herein, was not filed in the 
District Court until November 2, 1956 (J.A. 3). 


By the time the Bill of Costs as re-taxed herein was filed in the 
trial court, Mr. Lester Wood, appellant's attorney in this case, had 


become seriously ill and incapacitated, and was forced to discontinue 
the practice of the law. Mr. Wood has remained totally disabled up to 
the present time. As a result of Mr. Wood's illness, he was unable to 


take any further action in this case following the filing of the re-taxed 
Bill of Costs in the District Court on November 2, 1956 (J.A. 19, 29). 
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The appellant in this case, Billy F. Rankin, had|been knocked un- 
conscious in the collision out of which this suit arose jand according to 
the testimony of his doctor at the time of the trial in March 1954, he 
had probably had a cerebral concussion (J.A. 28). Appellant's brain 
damage was not accurately diagnosed until August of 1956 when an 
electroencephalagram was made for the first time by Dr. J. P. Murphy 
(J.A. 16). Appellant had moved to Salisbury, Maryland after the first 
trial of this case, and from October 1, 1956 to February, 1959 was 
under the care and treatment of Dr. Harry Mattax of Salisbury, as well 
as other doctors from time to time, and was eventually confined as a 
patient at the Sheppard and Enoch Pratt mental hospital in Towson, 
Maryland, in November 1958, as his condition worsened (J.A. 16). Dr. 
Mattax was the only physician who had treated the appellant throughout 
the period from October 1, 1956 to February 1959, and was therefore 
the only physician who had first hand knowledge of appellant's condition 
during all of that time. 


In his certificate filed in the trial court in this case prior to the 
time of oral argument on the appellee's motion to dismiss, Dr. Mattax 
stated that in his opinion appellant's brain damage was suffered in the 
collision out of which this suit arose, and this brain damage caused 
appellant to suffer great emotional stress with the result that during 
the two years following the time appellant first came under the care 
of Dr. Mattax, he exhibited symptoms of severe emotional stress on 
the frequent occasions he was seen by Dr. Mattax. Asa result of 
appellant's severe emotional stress, Dr. Mattax eventually referred 
him to a psychiatrist, Dr. Witold Winiarz, for treatment of chronic 
anxiety and acute depression, and as a result of Dr. Winiarz' treat- 


ment appellant's ability to function with ease improved, but his in- 


ability to withstand even minor stress without precipitating anxiety 


and depression remained. 
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Appellant became acutely ill in November, 1958 and was hos- 
pitalized at the Sheppard and Enoch Pratt mental hospital in Towson, 
Maryland, where he remained for approximately two months (J.A. 16, 
17). Asa result of the treatment he received at the Sheppard and 
Pratt Hospital, his condition improved, but notwithstanding such 
improvement, he was still unable to withstand even minor emotional 


strain without the precipitation of symptoms of a marked degree, Dr. 


Mattax stated (J.A. 16). 


In the opinion of Dr. Mattax, who was the only physician who had 
appellant under his care and treatment throughout the entire period 
from October 1, 1956 to February 1959, appellant's emotional status 
was such that for him to have participated in a re-trial of this case 
during said period of time may well have precipitated an emotional 
breakdown of severe intensity. It was extremely important for appel- 
lant to avoid the stress of a retrial of this case during the aforesaid 
period from October 1956 to February 1959, in the opinion of Dr. 
Mattax (J.A. 16). 


After the judgment and opinion of this Court were handed down 
on April 23, 1956, followed by the filing of the Bill of Costs as re- 
taxed in the Clerk's office of the District Court on November 2, 1956, 
no order pursuant to the judgment and mandate of this Court directing 
the District Court |to award appellant a new trial in this case was ever 
entered by the District Court and appellant was never awarded a new 
trial herein. 


On February 11, 1958, the judgments in favor of the plaintiffs in 
Civil Action No. 5318-51 (which case had been consolidated with the 
instant case for trial, and which judgments had been affirmed on appeal 
to this court, in case number 12,436), were certified to the Director 
of Vehicles and Traffic of the District of Columbia by the Clerk of the 
District Court as being unpaid and outstanding. (J.A. 1). Upon receipt 
of this certification, the Director of Vehicles and Traffic promptly 
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revoked appellee's right to operate its trucks on the streets of the Dis- 
trict of Columbia. When this revocation occurred, appellee's counsel, 
who has been counsel in this case from its inception and knew the 
circumstances of Mr. Wood's illness, promptly communicated with 


appellant's present attorney, knowing said attorney to be an acquaintance 


of Mr. Wood, to inquire if something could be done by Said attorney to 
assist in having the judgments in said Civil Action No. 5318-51 marked 
paid and satisfied so that appellee's trucks could resume the use of the 
streets (J.A. 20). Appellant's present attorney had had no connection 
whatsoever with the instant case and knew nothing concerning this case, 
and explained this fact to appellee's counsel. As an accommodation to 
both Mr. Wood and to appellee's counsel, appellant's present attorney 
arranged with appellee's counsel to have the judgments in said Civil 
Action No. 5318-51 marked paid and satisfied, with the understanding 
that only the principal amounts of the judgments were to be paid at that 
time and the matter of the interest and costs would have to be adjusted 
at a later date because appellant's present attorney did not know what 
amount of interest and costs were due on said judgments. The judg- 
ments in Civil Action No. 5318-51 were accordingly marked paid and 
satisfied, in the foregoing manner, by a praecipe filed on February 24, 
1958 (J.A. 1), and Appellee's trucks were thereby enabled to resume 
their use of the streets. At the time of the foregoing occurrence in 
February, 1958, appellant's present attorney made it clear to appel- 
lee's attorney that his act of signing the praecipe marking the judg- 
ments in said Civil Action No. 5318-51 paid and satisfied was not to 

be construed by appellee as an appearance by said attorney in the 
instant case, and that his authority in the matter was limited to the 
single act of having the aforesaid judgments in Civil Action No. 5318- 
51 marked paid and satisfied (J.A. 22, 23). 


In the month of June, 1959, Mrs. Lester Wood, wife of appellant's 
original attorney in this case, contacted the undersigned attorney rela- 
tive to a conference with the appellant. The conference was thusly 
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arranged and held on June 26, 1959, at which time the undersigned 
attorney saw appellant for the first time and had his first contact of 
any kind with appellant, and his first contact with this case except for 
the release of the|judgments in the companion case, Civil Action No. 
9318-51, as hereinbefore set forth (J.A. 22, 25). The undersigned 
attorney, at the time of the conference with appellant on June 26, 1959, 
requested that appellant promptly secure whatever he could in the way 
of a medical history in his case which would show the history of the 
appellant's illness during the time that had elapsed since the former 
appeal had been decided by this Court in case number 12,437. Before 
appellant's medical history could be obtained, appellee, on July 9, 
1959, filed a motion to dismiss this case in the District Court and 
mailed a copy of the same to the undersigned attorney, who promptly 
advised appellee's counsel of his recent conference with appellant 
relative to the undersigned attorney coming into this case as appel- 
lant's attorney. Appellee's attorney was further advised that the 
undersigned attorney had not yet decided whether or not to come into 
this case because he had not yet seen appellant's medical history, and 
appellee's counsel|was furnished with appellant's address and was 
requested to mail a copy of his motion to dismiss directly to appel- 
lant (J.A. 25). 


After considerable delay due to summer vacations and other 
circumstances over which neither appellant nor the undersigned attor- 


ney had any control, a certificate was obtained from Dr. Harry A. 
Mattax, appellant's doctor at Salisbury, Maryland, and the same was 
filed herein on September 21, 1959, together with and as a part of 


appellant's opposition to appellee's motion to dismiss and appellant's 

motion for the District Court to enter an order on the mandate of this 

Court in this case, pursuant to the opinion and judgment of this Court 

in case number 12,437. With the filing of the opposition to the appel- 

lee's motion to dismiss, and the motion to enter an order on the man- 
date of this Court, on September 21, 1959, the undersigned attorney 
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appeared as attorney for the appellant in this case for |the first time. 
Following Mr. Wood's illness in late 1956, no other attorney had 
represented appellant in this case until the undersigned attorney 


appeared herein as aforesaid. 


From November, 1956 up to the present time, Mr. Wood has been 
ill and unable to take any action in this case in behalf of the appellant, 
so that the appellant was without the assistance of counsel until Septem- 
ber 1959 at which time the undersigned attorney first appeared in this 
case in behalf of appellant. Appellant himself was too/ill to undergo a 


retrial of this case during the period from October 1956 to February 
1959, and was a patient in a mental institution the latter part of that 
period of time. It was not until after his release from) the Sheppard 
and Pratt mental hospital early in 1959 that appellant's condition began 


to gradually improve to the point where he was eventually able, for the 
first time, to take steps in his own behalf to protect his interests in 
this case (J.A. 16). 


The appellant's incapacity during the period of time following the 
reversal of the District Court judgment in this case (the years 1956 - 
1959) was made known to the District Judge through the certificate of 
Dr. Mattax which was filed herein (J.A. 16), and the appellant was 
physically present in court for the purpose of giving testimony at the 
time of the hearing on appellee's motion to dismiss (J|A. 27). A letter 
from the Sheppard and Pratt mental hospital dated July 28, 1959 ad- 
dressed to appellant, wherein said hospital refused to make appellant's 
own medical records available to him without court order, was ex- 
hibited to the District Judge at the time of the argument on the motion 
to dismiss, and the District Judge took judicial notice of the fact that 
said hospital is a mental institution and criticized the refusal of that 
hospital to make appellant's own medical records available to him. 
(J.A. 17, 27) 
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The Ruling of the District Court on the Motion to Dismiss 


At the time of the hearing of appellee's motion to dismiss this 
case the trial court took judicial notice of the absence of Mr. Wood 
from his law practice due to illness (J.A. 29) and it was conceded by 
counsel for appellee that because of his illness, Mr. Wood had been 
unable to do anything to bring this case to retrial (J.A. 19). Appellee's 
counsel also conceded, in response to a question from the court, that 
if the record of the testimony given on both sides at the previous trial 
as to the happening of the collision were to be read in a retrial of this 
case there could be no prejudice to either side (J.A. 29, 30). 


No evidence of any kind was presented to the trial court by 
appellee and no prejudice to either side resulting from a retrial of 
this case appeared on the face of the record. The appellee filed no 
affidavits, certificates or factual data of any kind in support of its 
motion to dismiss, and no testimony or other evidence was adduced by 
appellee in support of its motion to dismiss. The trial judge accepted 
the self serving statements of appellee's counsel, made ex parte and 
not under oath during oral argument, as evidence of probative value, 
and on the strength of such self serving statements of counsel, stated 
that appellee had demonstrated that prejudice would result to appellee 
if this case were retried (J.A. 33). 


Although appellee's counsel knew the circumstances and extent 
of Mr. Wood's illness and disability throughout the period of time in 
question in this case, and knew that Mr. Wood was unable to take any 
further action in this case, appellee sat idly by and took no action to 
have an order on the mandate of this Court entered by the trial court 
and never asked that this case be set for trial, but instead, bided his 
time and then asked the trial court for a dismissal of the case in his 
favor. Nothing was said by appellee's counsel at the time the judg- 
ments in said Civil Action No. 5318-51 were marked paid and satis- 
fied, as hereinbefore set forth, about the desirability on the part of 
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appellee of an early retrial of this case or that any prejudice had 
resulted or was likely to result to appellee in this case (J.A. 26). 
Appellee was the only party involved in this case who could have asked 
the trial court to enter an order on the mandate of this court or to set 
this case for retrial, and yet, with full knowledge of the serious illness 
of appellant's counsel, and the injuries suffered by appellant in the 
collision out of which this suit arose, appellee sat idly by and 
acquiesced in the delay by doing nothing when he could have asked the 
trial court to enter an order on the mandate of this court or to set this 
case for retrial. 


RULES INVOLVED 


The following Local Civil Rules of the District Court were in 


effect at all times material to a determination of the issues involved 
in this appeal until amended in the manner and at the times hereinafter 
set forth: 


"Rule 11. Calendaring and Assignment of Actions; Assign- 


ment Commissioner, etc. 


* * * * 


'™(b) TO CALENDAR ACTION. An action shall 
be calendared by the Clerk as soon as it is at issue. 
He shall give notice thereof to all parties (Revised 
April 5, 1946)." 
| 
"Rule 13. Dismissal for Failure to Prosecute. | 


"(a) CLERK TO WARN DILATORY PARTY: 
DISMISSAL WITHOUT PREJUDICE: NOTICE OF. 
If a party seeking affirmative relief fails for five 
months, from the time action may be taken, to com- 
ply with any law, rule or order requisite to) the 
prosecution of his claim, or to avail of any |right 
arising through the default or failure of an adverse 
party, the clerk shall warn the dilatory party by 
mail that his claim will stand dismissed if he fails 
to comply with this rule, making anote in the docket 
of the mailing; and if the delinquency continues for 
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six months the complaint, counter-claim, cross- 
claim or third party complaint of said party, as the 
case may be, shall stand dismissed without preju- 
dice, whereupon the clerk shall make entry of that 
fact and serve notice thereof by mail upon every 
party not in default for failure to appear, of which 
mailing he shall make an entry. 


"(b)! FAILURE TO WARN; EFFECT. A failure 
of the clerk to give the warning as above provided 
will not affect the running of the six month's period 
or otherwise relieve a party from operation of this 
rule." 


* * s * 


By amendment dated June 25, 1958, the District Court amended 
Local Civil Rule 13 (a) by adding the requirement that a party seeking 


affirmative relief must file a Certificate of Readiness under Local 
Civil Rule 11(d) within six months from the date the action is called 
on the call of the civil docket, which amendment has no applicability 
to a case in the posture of the case at bar. 


STATEMENT OF POINTS 
I 


The trial court erred when it failed to follow the judgment and 
mandate of this Court which reversed the judgment of the trial court 
and directed the trial court to award the appellant a new trial. 


(a) The trial court erred when it failed and refused to perform 
the ministerial duty of awarding appellant a new trial pursuant to the 
judgment and mandate of this Court in case number 12,437 even after 
appellant's counsel had made written application to the trial court for 
the entry of an order on the mandate of this Court. 

(b) The trial:court erred when it failed and refused to follow the 
clear directions of this Court in case number 12,437 in which this 
Court reversed the judgment of the trial court and directed the trial 
court to award the appellant a new trial. 
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(c) The trial court was without authority to add to, diminish or 
change in any way the judgment and mandate of this Court, and the 
action of the trial court in summarily dismissing this|case without 
first awarding the appellant a new trial violated the judgment and 
mandate of this Court. 


aa 


The trial judge erred in stating that the appelle¢ had shown that 
a retrial of this case would cause prejudice to appellee, and in sum- 
marily dismissing this case on that ground. The burden of proof was 
on appellee to prove facts justifying a summary dismissal, if he could, 
which burden appellee wholly failed to sustain. On the other hand 
appellant clearly established that both the appellant and his attorney 
had been prevented by disabling illness from doing anything further in 
this case after it was remanded to the District Court with directions 


to award the appellant a new trial. 


I 


The trial court erred in granting appellee's motion for summary 


dismissal without first awarding appellant a new trial, 


(a) No Statute, rule or order of court required appellant to take 
any action in this case in advance of trial, after it was remanded to the 
District Court with directions to award appellant a new trial. 


(b) After this case was reversed by this Court and remanded to 


the District Court with directions to award the appellant a new trial, 
this case was not under the control of the appellant, no advantage was 
taken of appellee by appellant withholding summons or otherwise, and 
appellee had it within its power to prevent unnecessary or unusual 
delay by forcing this case to trial, and upon default of appellant, moving 
for its dismissal. Appellee having been indifferent in respect to further 
proceedings in this case is in no position to complain of delay, and its 
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indifference should not have been rewarded by a summary dismissal 
of this case at appellee's request and at the expense of the appellant, 
rather than a trial as ordered by this Court. 


SUMMARY OF ARGUMENT 


I 


(a), (b) and (c). The judgment of this Court in case number 


12,437 reversed the judgment of the District Court and remanded this 
case to the District Court with directions to the District Court to award 
appellant a new trial. The District Court had a clear and unmistakable 
duty to comply with 'the judgment and mandate of this Court and to do 
the following things: (1) vacate and set aside the judgment of the Dis- 
trict Court entered in this case on March 24, 1954; (2) award the 
appellant a new trial in this case and set the case for retrial; and 

(3) award appellant a judgment for his costs on appeal as retaxed by 
the Clerk of this Court and provide that appellant may have execution 
therefor. Not a single one of the foregoing acts were ever performed 


District Court. The appellant made written application to the District 
Court to enter an order pursuant to the judgment and mandate of this 
Court in case number 12,437, and the same was filed in the District 


cation to the trial court for an order pursuant to the judgment and man- 
date of this Court, and the trial court's cognizance of the fact that no 
such order had ever been entered in this case, and the fact that this 
case had never been set for retrial, the trial court ignored the judgment 
summarily dismissed this case without 


awarding appellant a new trial despite the fact that appellant was not in 
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There being no default on the part of appellant, appellant contends 
that the trial court lacked authority to dismiss this case without first 
complying with the judgment and mandate of this Courti which directed 
the District Court to award the appellant a new trial herein. The sum- 

prejudice by the District Court at the 
request of the appellee was not a compliance with the judgment and 
mandate of this court. /fter the remand of this case to the District 
Court the only action which could be taken by the District Court was 
that which it was directed to take by the judgment and mandate of this 
Court. In the performance of this duty the District Court could exercise 


d to comply with the judgment 

gr change of any 
required to award the app ellant a new trial 

herein, and this it never did. Not having complied with) the judgment 

and mandate of this Court it is clear that the District Court exceeded 

its authority when it summarily dismissed this case without awarding 


appellant a new trial. 


II 


The trial judge erred when he stated that the appellee had demon- 
strated that a retrial of this case would result in prejudice to the appel- 
lee. Appellee presented no evidence of any kind to the trial court and 
nothing on the face of the record showed that a retrial of this case would 
prejudice the appellee. On the contrary appellee's counsel conceded dur- 
ing oral argument in the trial court that appellee would not suffer any 


prejudice on retrial if both sides were limited to a reading of the evi- 


dence given at the former trial as to the happening of the accident. 


places the burden on the 
moving party, in this case the appellee, to prove facts sufficient to 


to sustain its burden in this case. It presented no evidence of any kind 
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to the trial court, either documentary, verbal or otherwise, but relied 

on the self serving statements of its counsel, made ex parte and not 
under oath during oral argument in the trial court. The remark of the 
trial judge when he announced his ruling makes it clear that he was 
erroneously considering oral argument of appellee's counsel as evidence 
in the case. In summarily dismissing this case on the basis of appellee's 
oral argument with no evidence before him to support appellee's claims, 
the trial court acted without due process of law and deprived appellant of 
its constitutional right to a trial by jury in this case. The question of 


by the party having 
the burden of proof, in this case the appellee. The trial court could not 
make its ruling ina vacuum. Not only did the appellee completely fail 
to adduce any evidence before the trial court but on the other hand the 
evidence adduced by the appellant conclusively established that throughout 
the period of time in question appellant's counsel was totally disabled and 
had been forced to give up the practice of the law, while appellant himself 
was suffering from severe emotional stress which brought on mental ill- 
ness and prevented him from undergoing a retrial of this case, which 
condition, in the opinion of appellant’s physician, was the result of the 
collision out of which this suit arose. 


Il 


award appellant a new trial. 


Local Civil Rule 11(b) of the District Court required the clerk of 
that court to calendar cases for trial. The clerk of the District Court 
had calendared this case on January 17, 1952 (J.A.1). Nothing was 
required of appellant in this case after it was remanded to the District 
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Court until such time as he should be notified of a trial date by the 
assignment commissioner of the District Court. By custom, an order 


is usually entered on the mandate of this Court in cases like the case 


order, however. The case at bar was not under appellant's control after 
it was remanded to the District Court. Appellee could have presented an 
order pursuant to the judgment and mandate of this court if he had been 
of a mind to, and had wanted an early retrial date for this case. Further- 
Court in some 


instances is to refer cases, after they have been remanded by this Court 


pursuant to the judgment of this Court, so that the same may be set for 
retrial, without the necessity of any further order being entered in the 
case by the trial court. 


The policy of the District Court with regard to summary dismissal 
of cases for want of prosecution in that court is set forth in Local Civil 
Rule 13(a) of the District Court, which requires that in case of default 
for five months warning shall be given to the party in de ault, and if such 
default continue for another month, his case shall stard dismissed. It 
is clear that appellant was not in default under the Rules of the District 


Court and no dismissal was ever entered under Rule 13(a). 


(b) Appellant contends that, apart from all other considerations 
unjust to hold appellant alone responsible for this case 

not being set for retrial when appellee was at least as much responsible 
as appellant. The effect of the ruling of the trial court granting appellee 
alone and to 
reward appellee, at the expense of appellant, by allowing him to avoid 
responsible 
for the situation as appellant. Appellee's counsel was at all times 


familiar with the fact that appellant's attorney had become seriously 
ill and had been forced to leave his law practice. He also knew that 
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appellant had suffered head injuries in the accident out of which this suit 
arose. Appellee had reason to believe that these circumstances had 
prevented appellant from doing anything further in the case after it was 
remanded to the District Court. Appellee claimed that it was unable to 
bring matters to a head, but it is significant that it had no difficulty know- 
ing what to do when its trucks were taken off the streets or when it filed 
its motion to dismiss without trial on the merits. Appellee could have 
done the same thing at an earlier date and asked the court to set the case 
for trial if it thought the delay was prejudicing it in any way. Actually, 
appellee never did anything to bring this case to trial and never wanted 
this case retried and took advantage of the illness of both appellant's 
counsel and appellant to try to avoid a retrial of this case before a jury. 
Appellee was apparently quite content with the situation and demonstrated 
its indifference in the matter by its failure to ask that the case be set 

for trial. Appellant's rights ought not to be prejudiced because of a 
delay for which appellee was as much responsible as appellant was. 


ARGUMENT 


I 


argument on appellee's motion for summary dismissal of the case. 


The trial court was bound by the judgment and mandate of the 
appellate court as the law of the case, and was required to carry it 


into execution, according to the tenor of the judgment of the appellate 


court. The judgment of this court settled appellant's right to a trial 
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or further relief in this case. It could not review the question of appel- 


lant's right to a trial by jury nor intermeddle with it further than to 
settle what this court remanded. 


The duty of the District Court to obey the judgment and mandate 
of the Circuit Court of Appeals was forcibly enunciated and enforced in 


the recent case of Federal Home Loan Bank of San Francisco v. Hall, 
9 Cir., 1955, 225 Fed. 2d 349, certiorari denied Mallonee, Bucklin & 


Fergus v. Federal Home Loan Bank of San Francisco, 76 S. Ct. 438, 
350 U.S. 968, 100 L. Ed. 840. In that case the mandatelof the Circuit 
Court of Appeals of May 21, 1953 had directed the District Court to 
return certain notes to the San Francisco Bank. The District Judge 
and certain litigants in the case misconstrued and erroneously inter- 
preted the opinion and mandate of the Court of Appeals|and continued 
to litigate and relitigate issues previously disposed of by the Court of 
Appeals, thereby frustrating and nullifying the decision of the appellate 
court. The United States Circuit Court of Appeals granted a writ of 
mandamus to compel the District Judge to dismiss the litigation. The 
opinion of the court reviewed decisions of the Supreme Court of the 
United States and other appellate courts on the question of the duty of 
trial courts to obey mandates of appellate courts, and said (page 385, 
fn. 12): 


"It is the duty of the District Court promptly 
to obey a mandate from the Appellate Court, and 
its failure to do so can be corrected by mandamus. 
In the Matter of Howard, 9 Wall. 175, 19 L. Ed. 634, 
see also Brictson Manufacturing Co. v. Woodrough, 
8 Cir., 284 F. 484, where upon a prior appeal the 
Court of Appeals had held the District Court without 
jurisdiction to entertain a receivership proceeding 
and by its mandate had directed the return of |prop- 
erty held by the receiver. The District Court had 
however suspended such return pending hearing of 
applications for intervention by other claimants. On 
petition for writ of mandamus the Court of Appeals 
held that such delay was beyond the power of the Dis- 


trict Court. 
* * * 
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"In our mandate of May 21, 1953, we directed 
the lower court to perform a specific act, i.e., to 
return certain notes . . . to San Francisco Bank. 
This order left no discretion in the lower court to 
do other than conform thereto. Executing the order 
was therefore a purely ministerial act. Bastian v. 
Erickson, 10 Cir., 114 F2d 338, 340, 341. The 
Tenth Circuit there cites Ex Parte Sibbald v. U.S., 
12 Pet. 488, 491, 492, 9 L. Ed. 1167 to the effect 
that the court below must follow the direction given 
and has no power to deviate therefrom. 


"In the Sibbald case, supra, the Supreme Court 
made clear that after an appeal, the District Court 
is bound|to comply fully with the mandate and opin- 
ion of the Appellate Court and is without authority 
to entertain or take action inconsistent therewith. 
The Court said: (12 Pet. at page 491, 9 L. Ed. 1167) 
"Whatever was before the court, and is disposed of, 
is considered as finally settled. The inferior court 
is bound by the decree as the law of the case, and 
must carry it into execution, according to the man- 


date. They cannot vary it, or examine it for any 

other purpose than execution; nor give any other or 
further relief; nor review it upon any matter decided 

on appeal, for error apparent; nor intermeddle with 

it, further than to settle so much as had been remanded.’ 


"The rule announced by the Supreme Court in the 
Sibbald case was again approved by the Supreme Court 
in the recent case of Briggs v. Pennsylvania Railroad 
Company, 334 U.S. 304, 306, 68 S. Ct. 1039, 1040, 92 
L. Ed. 1403, where the Court said: ‘In its earliest 
days this Court consistently held that an inferior 
court has no power or authority to deviate from the 
mandate issued by an appellate court (citing cases 
including the Sibbald case). The rule of these cases 
has been uniformly followed in later days (citing 
cases).' 


"If the District Court fails in this duty, miscon- 
strues the mandate or exceeds its powers by acting 
in contravention thereof, its actions may be control- 
led by a writ of mandamus (citing many cases)." 
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In Bedgisoff v. Cushman (9th Cir., 1926) 12 F (2d) 667, a petition 
for a writ of mandamus was filed to compel the District Judge to set 
petitioner's case for trial. The District Court had held up the trial for 
five years waiting for the United States to recognize Soviet Russia. The 


appellate court granted petitioner's writ notwithstanding his delay of five 
years in applying for it, and said (at page 668): 


"It is also contended that petitioner has been 
guilty of laches, and that the writ for this reason 
should be denied. The right of a litigant to have 
his cause tried is a continuing right, and is zat 
lost by his failure to assert it. (underscoring 


"Petitioner's action has been at issue for more 
than five years ... Petitioner is entitled to the 
writ prayed for." 


And in U.S. v. Howe, (2nd Cir., 1922), 280 F 815, 23 A.L.R. 531, 
535, cert. denied 42 S. Ct. 590, 259 U.S. 587, 66 L. Ed. 1077, the Dis- 


trict Judge set aside a six year sentence after it had been affirmed on 
appeal, and imposed a three year sentence. In holding that the District 
Court had exceeded its authority, the appellate court said (page 535 of 
23 ALR): 


“If a judgment of conviction, after it has been 
affirmed by this court, and a mandate sent down 
directing it to be carried out, can be set aside by 
the district court, and a new and different sentence 
imposed, it ought to be entirely clear to anyone that 
the judgment which has been affirmed and sent down 
would not be a final judgment, because it would not 
be one which finally determined the suit; and if, by 
extending the term for a sufficiently long period, the 
court could reserve to itself the power to alter any 
judgment sent down, it could continue the process 


indefinitely, and no judgment could be final. 
o the 
ourt's 


ourt 
rt be- 
mandate. 
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In In re Watts, (2d Cir., 1914) 214 F. 80, 130 C.C.A. 520, the 
action of Watts v. Weston had been tried in what was then the Circuit 
(now District) Court for the Southern District of New York, and a verdict 
had been directed in favor of the defendants on April 10, 1900. No judg- 
ment was entered by the Court. The instant suit was a petition by Watts 
for a writ of mandamus to require the District Court for the Southern 
District of New York to enter judgment in the aforesaid action. Although 


appellate court nevertheless granted it and said (at page 81 of 214 Fed.): 


". .|. There can be no review by appeal or 
writ of error until judgment has been entered; the 
right of review cannot be defeated by failure of the 
prevailing party to enter judgment..." 


Another case in point is In re Washington & Georgetown Railroad 
Co., (U.S. Dist. Col. 1891) 11 S. Ct. 673, 140 U.S. 91, 35 L. Ed. 339, 


which arose in the District of Columbia. There the plaintiff had 
recovered judgment in the trial court for damages and costs but 

nothing was said about interest. This judgment was affirmed on appeal 
by the Supreme Court of the United States. The mandate of the Supreme 
Court to the trial court did not award plaintiff any interest on his judg- 
ment, but on motion of the plaintiff in the trial court judgment was 
entered up awarding plaintiff interest on the original judgment from 


Columbia to compel it to vacate the judgment for interest. 


In Ex Parte Dubuque & P.R.R., 68 U.S. 69, 17 L. Ed. 514, where 
the District Court entered judgment as directed by the mandate of the 


mandamus would lie to compel vacation of order granting new trial. 
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In like manner it is submitted that the right of the appellant to a 
jury trial in the case at bar, pursuant to the judgment ahd mandate of 
this Court, is a continuing right which was denied him by the trial court, 
trial court to 

comply with the judgment and 
mandate of this Court awarding appellant a jury trial. 


Ul 


When the trial judge summarily dismissed this calse without a 
jury trial he stated ''the defendant has demonstrated that the delay has 


foregoing statement of the trial judge. 


The record in this case shows that appellee's (defendant's) counsel 
stated in oral argument that he had been trying to find the driver of appel- 
lee's truck and another employee of appellee who was on the truck, for 
over a year, and counsel intimated that the absence of the truck driver 
and the helper as witnesses would prejudice appellee inja new trial be- 
cause the demeanor of the witnesses and their honesty on the stand had 
been very helpful to appellee in the first trial of this case, appellee's 
counsel said (J.A.29). This argument, which the trial court accepted 
without question or qualification, although appellee offered no proof 
that these witnesses were not available, falls flat when it is remembered 
that a jury in the first trial, at which appellee had the benefit of the testi- 
mony of its driver and helper, together with their demeanor and alleged 
honesty on the stand, found the negligence of appellee's driver responsible 
for the injuries suffered by appellant's wife and for the death of appellant's 


small son, both of whom were passengers in appellant's|car. This same 
jury was not allowed to pass on the appellee's responsibility for appel- 
lant's injuries because the trial judge erroneously directed a verdict in 
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favor of appellee after all of the evidence was in. In view of the jury's 
finding against appellee in that case, a companion case to this one grow- 
ing out of the same collision as this case, it is a little difficult to under- 
stand in what way the demeanor of the truck driver and his alleged 
honesty on the stand, was beneficial to the appellee in the first trial, 

or in what manner appellee could be prejudiced at a new trial of this 
case by the absence of such truck driver and helper if both sides were 
limited to a reading of the testimony given at the first trial as to the 
happening of the collision out of which this suit arose. Since the de- 
meanor of appellee’s truck driver and his alleged honesty on the stand 
were obviously of no help to the appellee in the first trial of this case, 
the jury having found appellee negligent in the only case the jury was 
allowed to decide, it is hard to understand by what rhyme or reason 
such demeanor and alleged honesty on the stand suddenly loom so large 
and of such transcendant importance to the appellee in a new trial as to 
require summary dismissal of this case without a trial. The fact of the 
matter is that appellee's own counsel, shortly after he made the state- 
ment about his alleged inability to find such witnesses, conceded the 
invalidity of his own argument when he stated, in answer to a question 
from the trial judge, that if both sides were limited to a reading of the 
testimony at the first trial as to the happening of the collision no preju- 
dice would result (J.A. 29, 30). 


Appellee offered no evidence of any kind in trial court in support of its 


motion 


Approximately sixty years ago this Court said in Parsons v. Hill 
(1900), 15 App. D.C. 532, 551, that the question of due diligence in the 


proper proof” and reversed a judgment of dismissal because of the 
failure to prove facts to support such judgment. The rule of Parsons v. 
Hill, supra, just stated, has been consistently followed by the courts of 
this jurisdiction down to the present time, and it requires the moving 


party to set forth such proof to the satisfaction of the court in order to 
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warrant a finding of lack of diligence resulting in a dismissal of the 
action. 


In Neel v. Barbra, 1943, 78 U.S. App. D.C. 13, 136 F. 2d 269, this 
Court reversed the trial court's dismissal for want of prosecution, and 
said (page 14 of 78 U.S. App. D.C.): 


", . . The question of due diligence in prosecut- 
ing a Suit is 'a question of fact to be shown te the 
court by proper proof' Parsons v. Hill (supra), Where 
lack of diligence is established by proper proof, an 


order dismissing a case will be sustained unless there 
has been an abuse of discretion by the trial court. . . 


Nevertheless the court must hear all testimony rele- 
vant to the question of whether due diligence| was 


actually used, in order properly to exercise |its dis- 


cretion . . . " (underscoring supplied) 


In the case at bar appellee did not prove any facts whatsoever in 
support of his motion, and nothing appeared on the face of the record of 
this case to support the statement of the trial judge that "two of the eye 
witnesses to the accident on whom the defendant depended can no longer 
be found." The right of appellant to a jury trial in this;case has already 
been determined by this Court in case number 12,437, and it ought not to 
be summarily taken away from appellant by the trial court on the strength 
of opposing counsel's self serving statements, made ex parte and not 
under oath during oral argument, to the effect that he cannot find two 
witnesses who testified at the first trial, when a transcript of their 
testimony at the first trial is available to the appellee.) In the first 
place, there is not a shred of evidence to support appellee's contention 
that such witnesses will not be available for a new trial. We are given 
no evidence as to what attempts have been made to find them, if any, 
nor is there any evidence as to when such witnesses allegedly absented 
themselves, if indeed they have absented themselves at|all. For all we 
are told in this case such witnesses may not have beenjavailable to 


testify at a new trial of this case if the same had been held immediately 


after this case was remanded to the trial court with directions to award 
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a new trial. All of these things are matters of conjecture and the 
appellee did not adduce a scintilla of evidence in the trial court to 
support the statement of the trial judge that these witnesses can no 
longer be found, or that if not available, appellee would in somehow 
be prejudiced by their alleged non-availability. 


Furthermore, there is available to appellee a complete transcript 
of all testimony given at the first trial of this case concerning the 
happening of the accident, which can be read as evidence at a new trial. 
Such a procedure could not possibly cause any prejudice to appellee in 
view of the fact that at the first trial hereof, at which the witnesses that 
are alleged to be unavailable at this time testified, and at which the jury 
had an opportunity to observe their demeanor and their alleged honesty 


on the stand, the jury found appellee's driver negligent and awarded judg- 


ments against the appellee. Appellee cannot possibly fare any worse 
than that at a new trial. The demeanor of such witnesses and their 


alleged honesty on the stand did not help appellee in the eyes of the 
jury in the first trial of this case, which resulted in jury verdicts 
against appellee, and there is certainly no reason to believe that the 
demeanor of these witnesses or their alleged honesty on the stand will 
have improved any since the first trial of this case. 


Appellee's oral argument in the trial court included the further 
contention, also unsupported by a scintilla of evidence, that appellee 
would be prejudiced if a new trial of the case was had because appellant 
might produce medical testimony in an attempt to show that appellant's 
injuries were more’ serious than they were known to be at the time of 
the first trial. The short answer to this contention is that it is pure 
conjecture and appellee cannot possibly know at this time what medical 
evidence would be offered by appellant if a new trial were had. It must 
be assumed, in any event, that a new trial of this case would have 
produced up to date testimony of the appellant's condition in so far 
as it has been caused by the collision out of which this suit arose, 
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regardless of when the new trial occurred. Appellee assumed this risk 


when he asked for a directed verdict at the close of all the evidence in 
this case at the first trial and thereby made it necessary for appellant 
to appeal this case in order to establish his right to a jury trial with 

the delay that necessarily resulted from an appeal. 


Furthermore, if the jury found appellee responsible for appellant's 
injuries at a new trial, and another jury has already found appellee 
responsible for the injuries to appellant's wife and the death of appel- 
lant's child, it would then be established that appellant's/injuries, and 
any delay in the retrial of this case that was brought about by those 
injuries, are the sole responsibility of the appellee and denying appel- 
lant his right to a trial of this case would be manifestly unjust. The 


appellant deserves a chance to try to establish that much. If the jury 


should absolve appellee from responsibility for appellant's injuries, no 


harm would have befallen the appellee, as the jury would never have 


reached the question of the medical evidence in the case, while under 

the converse proposition great and irreparable harm and manifest 

injustice would have been done to appellant by taking his|right to a 

trial away from him when his inability to stand trial earlier was brought 

about by the wrongful conduct of the appellee. As was said by the 9th 

Circuit Court of Appeals in Russell v. Cunningham, (9th Cir., 1956) 

233 F. 2d 806: 

". , . Undoubtedly judges must be careful not 

to penalize litigants who cannot swiftly proceed be- 


cause of the very injury and its impairment of] their 
finances which constitutes the basis of their claim 
w | 


The question of the admissibility of evidence is a matter to be 
passed on by the trial judge when and if such testimony is offered. For 
the Court to attempt to pass upon the admissibility of such evidence at 
this stage of the proceeding would be pure speculation and conjecture. 
If a new trial is had in this case, and if appellee can show good reason 
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why any medical testimony offered by appellant ought to be excluded, 
it may be assumed that the trial judge would exclude it. 


While the appellee failed to adduce any evidence of any kind in 
support of its motion for summary dismissal, the evidence of the ap- 
pellant clearly established that both the appellant and his counsel had 
been disabled by serious illness which prevented either of them from 
taking further action in this case after it was reversed by this Court 
and remanded to the District Court with directions to award appellant 
a new trial. 


mi 


(a) No statute, rule or order of court required appellant to do 


Rule 13(a) of the Local Civil Rules of the District Court (set forth 
verbatim under Rules Involved, supra this brief) sets forth the policy of 


the District Court;on dismissal of cases for failure to prosecute. This 
rule provides for a dismissal without prejudice when a party seeking 
affirmative relief is in default under some statute, rule or order requi- 
site to the prosecution of his claim, or fails to avail himself of any 
right arising through the default of an adverse party.. And even then 
such default must continue for six months, and at the end of five months 
the clerk is required to warn such party that his claim will stand dis- 
missed if he fails to comply with Rule 13(a). 


It had been the custom in the District Court for many years to enter 
an order of that court conforming to the judgment and mandate of this 
Court after a case was reversed by this Court and remanded for a new 
trial. But no statute, rule or order of court required such an order to 
be presented, and the entry of such an order is no longer required in 
the District Court, it being the practice of the Clerk of that Court now 
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to send cases to the assignment commissioner of that court for assign- 
ment for trial pursuant to the judgment of this Court and without the 
entry of any order in the District Court. Such procedure was not fol- 
lowed by the Clerk in the case at bar and this case was never sent to 
the assignment commissioner of the District Court to be set for trial. 
Moreover, the instant case has been at all times, since it was remanded 
by this Court for a new trial, under the control of the appellee as much 
as the appellant, and whatever needed to be done to set the case for trial 
could have been done by appellee as well as by appellant. 


The situation that existed in the instant case after it was remanded 
is not to be confused with those cases, of which their numbers are legion, 


where the plaintiff files the suit and for one reason or another never 


serves process on the defendant, thereby allowing the ¢ase to lie idle 
for a long period of time under the exclusive control of the plaintiff, 
while making no genuine effort to obtain the service of process on the 
defendant. This was the factual situation in Parsons v. Hill, 1900, 15 
App. D.C. 532, 551, where suit was filed November 2, 1896 and summons 
was issued the same day but was returned by the Marshal on Novem ber 
25, 1896 "not to be found."" Nothing further was done in the case for 
nearly two years, or until October 11, 1898, when a second summons 
was issued and served on the defendant the same day. The trial court 
had vacated the second summons because of the delay in obtaining serv- 
ice on the defendant, but this court reversed the trial court, and said 
(at page 551): 
"Suits at common law, which have been duly 


commenced by the filing of a declaration and'the 
issue of process thereunder cannot thereafter be 


procedure of the Supreme Court of the District 
that question of due diligence is a question of 


was error to vacate the writ without such proof. 


(underscoring supplied) 


28 


Shortly after Parsons v. Hill, supra, was decided this Court in 
Meloy v. Keenan, 1900, 17 App. D.C. 235, 237, reversed the trial court 
for dismissing the plaintiff's suit for want of prosecution although the 
case had lain dormant for sixteen years after issue was joined. In Meloy, 
the plaintiff had filed suit on December 9, 1884, and had promptly caused 
process to be served on the defendant. On December 16, 1884, defendant 
entered a plea of denial, and issue was joined on defendant's plea. Noth- 
ing further was done to move the case for trial for nearly sixteen years 
when the plaintiff sought to have the case tried and the defendant moved 
to dismiss for want of prosecution. The trial court granted the defend- 
ant’s motion to dismiss and the appeal followed. In reversing the trial 


court and remanding the case for trial in due course, this Court said 


(page 237): 


"In the case at bar, no advantage was taken of 


the defendant by withholding summons. He was 


promptly and regularly served with the summons 

and seasonably filed his plea upon which issue was 

afterwards joined. The cause was ready for trial. 

It was no longer under the control of the plaintiff. 

The defendant had it in his power to prevent unneces- 

sary or unusual delay. By the use of ordinary dili- 
ence he could have forced the case to call for trial 


and its dismissal upon default of the plaintiff. 


"Having been as indifferent as the plaintiff in 
respect of further proceedings he is in no situation 
to complain of his neglect. 


"There is no statute, or rule of court having the 
force of a statute, requiring a cause to be brought to 


trial within a given period, under penalty of forfeiture 

of the right of further prosecution." (underscoring 

supplied). 

In Overholt v. Matthews, 1919, 48 App. D.C. 482, the original 

dill in equity was filed on April 30, 1906. On June 4, 1906 the defend- 
ant Matthews filed a general demurrer to the bill. Eventually an answer 
to the bill was filed in June 1909 to which the complainant interposed a 
replication, thereby placing the case at issue. On November 15, 1909 
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complainant filed a motion to enlarge the time for taking testimony, 
which motion was granted on November 28, 1909, the defendant, through 
his attorney, consenting thereto. Subsequently Matthews, the defendant, 
died in September 1914 and his death was suggested. In March 1916 his 
executrix filed a motion to dismiss for want of prosecution. Although 
this motion was overruled, when the case came on for hearing the 


complainant's bill was dismissed. This Court reversed the trial court 


and said (page 490): 


"The learned trial justice, in his opinion, 
attached considerable importance to the delay of 
complainant in the prosecution of his case and it 
is clear that this view was largely responsible for 
the conclusion reached . . . Having instituted 
the suit within a reasonable time, the complainant 


may not be prejudiced because of a delay for which 
the defendant Matthews was as much responsible 
as was he. Meloy v. Keenan, 17 App. D.C. 335 


As late as November of 1909 the defendant 
acquiesced in an order enlarging the time for 
ing of testimony, and there is nothing in the r 
to indicate that he thereafter made the slighte 


effort to bring the case to trial. Indeed, it is not 
a violent assumption that he was quite content| with 


the situation . . . " (Underscoring supplied). 


The Rhode Island case of Sayles v. McLaughlin, 1939, 7 A. 2d 779, 
is set forth at this point for the reason that it was decided on the author- 
ity of Meloy v. Keenan, supra, the Supreme Court of Rhode Island quot- 
ing practically the entire opinion of the Meloy case and following the 
same. The Sayles case was an action of trespass quare clausum fregit 
in which process was served on the defendant on May 14, 1914. From 
January 26, 1918 until October 24, 1938, a period of twenty years, noth- 
ing was done in the case by either side although the case was at issue 
during that time. The plaintiff in 1938 had filed a motion that the case 
be assigned for trial and the defendant had filed a motion to dismiss for 
want of prosecution, and the motion of the defendant was granted by the 
trial court. After reviewing many authorities on the question of dismis- 
sal for want of prosecution, the Supreme Court of Rhode Island concluded 
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that the trial court lacked authority to dismiss the plaintiff's suit after 
it was at issue and said (page 782): 


", . . After an action and the parties thereto 
and the subject matter are all properly before the 
Court, and the case is at issue on the pleadings, 
we have come to the conclusion that the superior 
court of this state has no power at common law to 
dismiss the case, on the motion of the defendant, 
for mere inaction by the plaintiff, no matter how 
long continued .. . 


"This conclusion seems to us particularly 
clear in a case where, as in the instant case, the 
defendant has been equally inactive . . 


"Delay before the institution of an action at 
law, no matter how long, is not a bar, except by 
operation of a statute of limitations, and we have 
great difficulty, to say the least, in understanding 
why it should be any more fatal after the institu- 
tion of an action, except by operation of a statute. 


", , | If a statute was necessary to limit the 
time for instituting an action, it would seem that 
a statute would be even more clearly necessary 
to limit the time within which the plaintiff could 
bring it to trial. 


"This reasoning Cot this Court in Meloy v. 
Keenan, supra) is convincing to us and we are 
of the opinion that the quoted language sets forth 
the doctrine which should be applied in this state 
in cases like the one now before us. The applica- 
tion of that doctrine to this case seems to us 
especially clear, because the present defendant 
for a long time had had notice from the papers on 
file in the probate court in the estate of the original 
defendant, of which the present defendant has been 
administrator d.b.n.c.t.a. of the pendency of this 
action; and yet it did nothing to bring it to trial." 
(Underscoring supplied) 


In Fox v. Smith, 1929, 58 App. D.C. 345, 30 F. 2d 869, suit was 
commenced on March 4, 1914 and issue was joined on March 15, 1916. 
Note of issue and notice of trial were filed and calendared on March 21, 
1916. On January 23, 1918 it was continued for the term. On June 27 


1919, the case was calendared for October 1919. No other entry appeared 
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in the record until April 3, 1924 when the clerk dismissed the case with- 
out prejudice. On January 5, 1925 the Court ordered the dismissal 


vacated. On February 3, 1927 the cause was ordered stricken from the 
trial calendar. On May 4, 1927 the defendant filed a motion to vacate 

the court's order of January 5, 1925 whereby the case had been reinstated, 
and this motion was sustained by the trial court and the jorder of rein- 
statement was stricken out. The plaintiff appealed from that order. 

This Court reversed the trial court and in its opinion pointed out that 
under Rule 74 of the trial court, as it existed at that time, the plaintiff 

had not been in default for one year as required by that rule, and that 
therefore the order of dismissal entered by the clerk on April 3, 1924 

was null and void, and the case was deemed to be still pending in the 

trial court. 


In Neel v. Barbra, 1943, 78 U.S. App. D.C. 13, 136 F. 2d 269, 
already discussed supra, this court reversed the trial court for dismis- 
sing plaintiff's suits for want of prosecution even though issue had not been 
joined, and even though the suits had been allowed to remain under the 
exclusive control of the plaintiff for more than a year due to failure of 
plaintiff to cause defendants to be served with summons. This court 


held that the trial court erred in not hearing all of the evidence on the 


question of whether or not the plaintiff had used due diligence to obtain 
service of the summonses on the defendants. 


In Hopp v. Pickford, 30 App. D.C. 81, a discontinuance was upheld 
because of the failure of the plaintiff to pay the costs of |service and to 
use due diligence to obtain service of the summons on the defendant for 
a period of 1 1/2 years, the court pointing out that suits|/cannot be permit- 
ted to ''remain indefinitely under the control of the plaintiff alone." In 
Bowen v. Wilson, 56 App. D.C. 375, 15 F. 2d 733 (1926),| the defendant 
was not served with summons until nearly nine years after suit was filed, 


so that the suit remained under the exclusive control of |the plaintiff 
throughout that period of time. A dismissal was affirmed by this Court 
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because of a lack of due diligence on the part of the plaintiff to cause 


summons to be served on the defendant; Barger v. Baltimore & O. R. 


Co., 1942, 75 U.S. App. D.C. 367, 130 F. 2d 401, involved the fourth suit 
filed by the same plaintiff against the same defendant on the same cause 
of action. When thisisuit was filed the three previous suits filed by 
plaintiff had been either dismissed or stricken. This Court sustained 
the dismissal of the case by the trial court on either of two grounds, 
i.e., to prevent unnecessary harassment and delay in litigation, or for 
failure to prosecute, and although the trial judge had assigned no reason 
for his dismissal of the fourth suit, this Court said that whatever the 
ground was, this Court was convinced that the suit was properly dis- 
missed; and in Sokolin v. Estes, 1942, 76 U.S. App. D.C. 357, 131 F. 2d 
351, the dismissal was made after the case had been set for trial in 
regular course and the appellant was not willing to proceed when the 


case was called. 


Most of the cases decided by the District of Columbia Municipal 
Court of Appeals involving the question of want of prosecution have 
involved a factual situation where the plaintiff failed for an unreasonable 
length of time to secure the service of summons on the defendant and 
thereby kept the case under the exclusive control of the plaintiff for an 
unreasonable time. None of the decisions of the Municipal Court of Ap- 
peals on the subject of dismissal for want of prosecution are apposite 
to the case at bar for the reason that Rule 39A(h) of the Municipal 
Court for the District of Columbia places the responsibility squarely 
upon the plaintiff when his case is at issue to deliver to the assignment 
commissioner of that court an order to place the case on the ready or 
pre-trial calendar. 


There is of course no Rule of the District Court similar to Munici- 


pal Court Rule 39A(h), and in the District Court Local Civil Rule 11(b) 


places the responsibility on the Clerk for placing a case on the trial 
calendar when it is at issue. 
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The foregoing authorities demonstrate that appellant was at no 
time in default under any statute, rule or order of court after this case 
was remanded to the District Court for a new trial, and that appellee 
was at least as much responsible for the delay in setting this case for 
trial as appellant was. Under such circumstances appellee cannot 
complain of the delay, and appellant ought not to be deprived of his 
continuing right to a trial on the merits. 


(b) Apart from all other circumstances of this case, it is mani- 
festly unjust to hold appellant alone responsible for the failure of this 


case to be set for trial when appellee is as much responsible for that 
failure as appellant is. 


The effect of the ruling of the trial court granting appellee a 
summary dismissal of this case is to penalize appellant alone for the 
failure of this case to be set for trial, and to reward appellee at the 
expense of appellant by allowing it to again escape the jeopardy of 
a jury trial in this case, when appellee was at least as much responsible 
for the failure of the case to be set for trial as appellant. Appellee was 
at all times familiar with the fact that appellant's attorney had become 
seriously ill and had been forced to give up his law practice. He also 
knew that appellant had suffered serious head injuries in the collision 
out of which this suit arose, and appellee was charged with knowledge 
that these circumstances had combined to prevent appellant from doing 
anything further in this case after it had been remanded to the District 
Court for a new trial. Although appellee now claims that it was unable 
to bring matters to a head earlier, it is significant that|it had no dif- 
ficulty knowing what to do when its trucks were forced off the streets 
in February 158, and later on when it filed its motion to dismiss this 


case without a trial. Appellee could at any time have asked the trial 


court to set this case for trial, and if it thought the delay was in any 
way prejudicing its rights it was its duty to do so under the circum- 
stances which it knew to exist in this case. The conclusion is inescapavle 
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that it was not a trial that appellee wanted but a summary dismissal of 
the case without trial and without jeopardy to appellee. Appellee was 


obviously content with the situation throughout the period of time in 


question and demonstrated its indifference in the matter by failing to 
take steps to have the case set for trial. 


In the case of Carnegie National Bank v. City of Wolf Point (9th 
Cir., 1940) 110 F. 2d 569, the trial court had ordered dismissal sua 


sponte for want of prosecution of an action in which another judge had 
rendered a decision six years previously, but in which no findings had 
been settled or judgment entered. The Ninth Circuit Court of Appeals 
reversed the trial court and held its action to be an abuse of discretion, 
and said (page 572): 


"As we approach the problem of whether or 
not the District Judge abused his discretion, we 
must, of course, be mindful of the state of the 
case at the time of dismissal - a decision render- 
ed in favor of the plaintiff nearly six years prior 
thereto, and awaiting findings, conclusions and 
entry of decree. The case was in this state when 
the District Judge issued the order to show cause. 


"Is a mere lapse of time sufficient justifica- 
tion of the determination of a judge sua sponte to 
dismiss a cause for want of prosecution? Should 
any distinction be made between a case which was 
never brought to trial and one in which the plain- 
tiff bank secured a decision in its favor and there 
remained only the formal entry of findings and 
decree? 


A; 


. . | Obviously the suit filed by appellant 
bank was not filed for the purpose of delay, or 
for its nuisance value, for it was prosecuted 
diligently enough down to decision in its favor. 
Counsel for appellants were at fault in failing 

or neglecting to conclude the matter. It was the 
duty of appellants to press the matter forward to 
aconclusion... As the case stood, appellants 
had won the decision, but neglected to secure a 
decree thereon. To be summarily deprived of the 
fruits of victory now would appear a penalty so 
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harsh that only extreme provocation would 
justify it. Appellees have not been injured 
by the delay in entering a decree . .. On 
the peculiar facts before us it was a mani- 
fest injustice to dismiss the suit." (under- 
scoring supplied). 
And in Field v. American-West African Line, Inc.| (2d. Cir., 1946) 
154 F. 2d 652, in a case not unlike the case at bar, issue had been joined 
nearly five years before the case was dismissed under Rule 41(b) F.R. 
C.P. It appeared that the plaintiff had become insane and probably would 
never recover his reason sufficiently to testify in his own behalf. How- 
ever, the plaintiff had been thoroughly examined preparatory to trial as 
had his supporting witness and the defendant had taken the depositions of 
five other witnesses. These depositions covered the main issues in the 
case. The Second Circuit Court of Appeals reversed the trial court 
and said: 
"It does not appear whether the alternative of 
a trial upon the depositions was ever offered to 
the plaintiff's attorney ... If he elects to go 
to trial upon the depositions of his client and 
O'Brien (plaintiff's witness), such an opportunity 
should now be given . . . Obviously, either side 


should be free to introduce any other competent 
evidence procurable ..." 


In Dutton v. Ford, 1955, 137 NYS 2d 378, 285 App. Div. 924, the 
plaintiff's suit was based on alleged negligence of the defendant, and 
the defendants, before answering, moved to dismiss the case on the 
grounds that the causes of action alleged had been released by the 
plaintiff. By written memorandum dated November 3, 1951, the trial 
court denied the motion. No order was entered upon the/decision. On 


October 31, 1952, defendants moved to dismiss the action for want of 


prosecution. The plaintiffs did not file any opposition to/defendants' 
motion nor did their attorney appear when the motion was called, 
consequently the same was granted and this appeal followed. On appeal 
the court reversed the trial court and ordered the case to proceed to 
trial, saying (page 379): 
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" . ,. . The plaintiffs’ delay in entering 
the order was unnecessary but, in view of the 
fact that the order could have been settled 


upon motion of the defendants, the delay should 


not result in depriving the plaintiffs of a trial 
. . ." (underscoring supplied) 


In Reddington v. Rank, 176 Kan. 484, 271 P. 2d 807 (1954), an 
appeal had been taken by the plaintiff from the city court to the District 
Court on October 10, 1949. The case was later dismissed on October 
7, 1953, and motions to reinstate the case were overruled. On appeal 
the Supreme Court of Kansas held that the District Court had abused 
its discretion in ordering plaintiff's case dismissed, and ordered the 
same reinstated, saying (page 812 of 271 P. 2d): 


"This court is in complete harmony with the 
purpose of courts to clear their dockets of old cases 
in order to save time and expenses and to expedi- 
tiously dispatch the court's business. Such a prac- 
tice is commendable and should be encouraged. On 
the other hand it is highly important that the drastic 

rocedure of dismissing an action involving rights 
of a citizen should be exercised with utmost care. 
We know of no sound reason why district courts 
should not adopt and adhere to a definite rule of 
notifying counsel that cases of long standing, irre- 
spective of whether they are at issue, will be dis- 
missed unless prosecuted by a stated time. . . 
We are advised it is the custom of the judges of 
the district court of Sedgwick County to give notice 
before dismissing cases. If that be true and the 
custom had been followed in the instant case that 
fact could have been indicated in the order of dis- 
missal or in the order refusing to reinstate the 
action. Nothing in the record reflects such notice. 
In consideration of all the circumstances in this 
particular case we think the court's action was too 
robust."" (underscoring supplied). 


Manson vy. First National Bank In Indiana, 1951, 366 Pa. 293, 77 


A. 2d 399, is authority for the proposition that a case will not be dis- 


missed for want of prosecution where the delay has not caused any 
injury to the other side. In the Manson case an action of assumpsit was 
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instituted in August, 1937 and was first ordered on the trial list for 
September, 1938 and again for November, 1938. When the case was 
called for trial in November, 1938, and after some testimony had been 
taken, counsel for the defendant then contended that plaintiff's statement 
of claim should be amended to add new parties and he moved for the 
withdrawal of a juror and continuance of the case. The Court granted 
the motion and in March, 1939 an amended statement of claim was filed. 
Thereafter the case was listed for trial in April, 1940, but was again 
continued on the grounds that one of defendant's witnesses was ill. 
Thereafter no further attempt was made to bring the case to trial until 
January 1948 when plaintiff's counsel conferred with the) court and with 
counsel for defendant in regard to placing the case on the trial list. On 
August 2, 1948 defendant filed a petition for non pros which plaintiff 
answered on August 16, 1948. Hearing on the petition for non pros was 
not had until May 3, 1949 and the trial court handed down its opinion 


and entered judgment of non pros on November 30, 1949, In reversing 


the ruling of the trial court, the Supreme Court of Pennsylvania said 
(page 401): 


", . . We are unanimously of opinion that under 
the circumstances of the present case the court be- 
low did abuse its discretionary power. 


"The principles governing the entry of a judg- 
ment of non pros for failure on the part of the 
plaintiff diligently to prosecute his case are w 
established. There is no fixed rule as to the length 
of delay that will bar him from proceeding (citin 
cases) . . . Nor will the plaintiff be penalized for 
laches if his delay has not resulted in injury to his 


adversary (citing many cases). 


"It might be sufficient to rest the decision |in the 
present case upon the last stated principle, namely, 
that delay will not be held against a plaintiff if|no 
damage results therefrom to the defendant. It!is 


true that defendant here claims that it has been 
harmed by reason of the fact that four witnesses 

whom it would have produced at the trial have died 
since the institution of the suit... If . . . there 
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was any reprehensible delay on the part of plain- 
tiffs it did not start until after the death of at least 
three of these persons ... 


", .|. It also appears that much of the delay in 
the present instance was due, not to plaintiffs them- 
selves, but to the procrastination of their counsel 
. . . The theory on which a non pros is entered is 
that, owing to the lapse of time, the plaintiff has 
presumably abandoned the action . .. While, 
generally speaking, a litigant is bound by the 
actions or inactions of his counsel, there is author- 
ity for the proposition that when a plaintiff places 
his case in the hands of reputable counsel he will 
not be turned out of court if the delay complained 
of was almost entirely on account of neglect or 
oversight of his counsel (citations omitted). 


"On the whole, a reading of the record in this 
case gives one the impression that neither side 
was consistently concerned with bringing the pro- 
ceedings to aconclusion . . ." (underscoring 
supplied). 


CONCLUSION 


For the reasons hereinbefore stated and fully discussed, the 
appellant respectfully requests that the summary dismissal of this 
case by the District Judge be reversed and that this case be remanded 
to the District Court with directions to set this case for trial pursuant 
to the judgment of this Court rendered on April 23, 1956, in case num- 
ber 12,437 with instructions that if any of the witnesses who were 
present and who testified at the first trial are not available for a new 
trial that the transcript of their testimony given at the first trial may 
be read as evidence at a new trial hereof. 


Respectfully submitted, 


PAUL LEE SWEENY 


725 - 15th Street, N.W. 
Washington 5, D.C. 


Attorney for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BILLY F. RANKIN 
v. 
SHAYNE BROTHERS, INC. 


) 

) Civil Actions No. 
) 5318-51 and 5319-51 
) 


RELEVANT DOCKET ENTRIES 


Civil Action 5318-51 


* 


Certification of judgment mailed to Director of Vehicles & 
Traffic 


Judgments of pltff. vs. deft. paid and satisfied per attys. filed. 


Civil Action 5319-51 


1951 
Dec. 28 Deposit for cost by Wood 


Dec. 28 Complaint, appearance 


Dec. 28 Summons, copies (1) and copies (1) of Complaint issued. 
Served 12-28-51 


1952 
Jan.17 Answer of deft. to complt.; app. of Welch, Daily & Welch for 


deft. mailed 1-15-52. Filed. 


Jan.17  Calendared (N) 


May 8 Notice by deft. for taking deposition of John Mallicoat; C/M 
5-6-52. filed. 
May 23 Deposition of John D. Mallicoat, $12.70, delivered by deft. to 
clerk, filed. 


1954 
Feb. 12 Pre-Trial Proceedings, and it is ordered that C.A. 5318-51 
be consolidated with C.A. 5319-51 for trial. Pine, J. 


Mar.18 Jury sworn; trial respited until tomorrow. Reported by 
Roger E. Frye. Tamm, J. 


2 
Trial resumed; same jury; respited until Monday. Reporter 
Frye. Tamm, J. 


Trial resumed; same jury; respited until tomorrow; Frye, 
reporter; Tamm, J. 


Trial resumed; same jury; respited until tomorrow; Frye, 
reporter; Tamm, J. 


Trial resumed; same jury; verdict for deft. by direction of 
the Court. Frye, reporter. Tamm, J. 


Verdict & judgment for deft. vs. pltf. by direction of the 
Court. (N) Tamm, J. 


Order changing spelling of deft's name to SHAYNE Brothers 
Inc. in all pleadings. (N) Tamm, J. 

Motion of plaintiff for new trial; P&A; C/M 4/5/54; M.C. 
4/5/54. Filed. 


Stipulation for extension of time for opposing motions for 
new trial to and including 4/23/54 per all counsel. Filed. 


Objections of deft. to motion for new trial; C/M 4-28-54; 
P&A; (Filed in C.A. 5318-51). Filed. 


Supplemental memorandum of pltf. of P&A in support of 
motion for new trial; C/M 5-12-54. Filed. 


Objections of Shayne Bros., Inc., to & reply to supplemental 
P&A in support of motion for new trial; C/M 5-18-54. Filed. 


Order denying motion to set aside the verdicts of the jury 
entered March 25, 1954. (N) (Filed in C.A. 5318-51) 
Tamm, J. 


Notice of appeal by pltf.; deposity by Lester Wood, $5.00; 
copy mailed to Welch, Daily & Welch. (Original filed in 
C.A. 5318-51). Filed. 


Motion of pltfs. to extend time for filing transcript of record, 
consent of attys. for deft. Filed. 


Consent order extending time for filing transcript of record 
to and including Oct. 4, 1954. (Filed in C.A. 5318-51) (N) 
Bastian, J. 


Preliminary Record on Appeal delivered to Lester Wood, 
Atty.; Clerk's fee $1.85 paid by atty in C.A. 5318-51. 


Designation of Record by pltfs; C/M 11-12-54 (Original filed 
in C.A. 5318-51) Filed. 


Counter-designation of record by defts; c/s 11-23-54 (filed 
in 5318-51) filed. 


Amended counter designation of record; c/s 12-9-54 (filed 
in C.A. 5318-51); filed. 


Certified copy of order of U. S. Court of Appeals for D.C. 
extending time for filing of transcript to and including 
Feb. 23, 1955 (filed in C.A. 5318-51) 


Certified record of official court reporter; Vol. I, pp. 1-153, 
Mar. 18, 19, 1954; Vol. II, pp. 154-350; Mar.| 22, 1954; Vol. 
Il, pp. 351-570, Mar. 23, 1954; Vol. IV, pp. 571-728; Mar. 
24,25, 1954; Rep'd by Roger E. Frye; filed 
Record on appeal delivered to Lester Wood Atty; Clerk's 
fee, $18.50 paid. 


Certified copy of judgment of U,S.C.A. reversing and remand- 
ing to U.S.D.C. to award a new trial (Judgment affirmed in 
C.A. 5318-51) (dated 4/23/56; Opinion attached--filed. 
5318-51 Filed. 


Bill of costs as taxed by Clerk of U.S.C.A. in\amt. of $367.55 
filed. 


Return from USCA of record on appeal. Filed. 


Certified copy of order of U.S.C.A. recalling bill of costs 
issued by U.S.C.A. Filed. 


Receipt of Clerk, U.S.C.A. for Bill of Costs of USCA: 
returned per order of U.S.C.A. Filed. 


Bill of Costs as re taxed by Clerk, U.S.C.A. in the amount of 
$624.37. (filed in C.A. 5318-51) filed. 


Motion of deft. to dismiss; c/m 7-6-59; P and A; M.C. 7-9-59. 
filed. 


Opposition of pltf. to motion to dismiss and motion of pltf to 
enter order on mandate; P&A; Exhibit; c/m 9-19-59. filed. 


Letter from H. M. Murdock to Billy F. Rankin dated 7-28- 
59. filed. 


Order granting motion to dismiss with prejudice. (N) 
Holtzoff, J. 


Transcript of proceedings of Sept. 22, 24, 1959; pages 1-29; 
(Rep. Mallon) (Courts copy). filed. 


Notice of appeal by pltf copy mailed to Welch Daily and 
Welch; Deposit by Paul Sweeny, $5.00 filed. 


Transcript of proceedings of Sept. 22, 1959, Sept. 24, 1959, 
pages 1-29; (Rep. Mallon)(Appellants copy). filed. 


Transcript of proceedings of Sept. 22, 1959, Sept. 24, 1959, 
pages 1-29; (Rep. Mallon)(Appellants copy). filed. 


Cost bond on appeal of pltf. with Glens Falls Insurance Co. 
in the sum of $250.00 approved; Keech, J. 


Record on Appeal delivered to Paul Sweeny $1.70 paid 
Receipt from USCA for original papers. filed. 


[Filed Dec. 28, 1951] 


Civil Action No. 5319-51 
COMPLAINT FOR DAMAGES -- NEGLIGENCE 


(For personal injuries and property damage, and for loss 
of consortium; automobile struck by a truck) 


FIRST CAUSE OF ACTION 

1. This Court has jurisdiction of the cause of action stated and 
alleged in this first cause of action of this complaint because it involves 
a suit on behalf of the plaintiff for personal injuries and property damage 
wherein his claim is in excess of $3,000.00 

2. For his first cause of action, the plaintiff, Billy F. Rankin, 
states and alleges that on, to-wit, January 3, 1951, he was driving his 
automobile east on Military Drive, Suitland Parkway, S.E., in the Dis- 
trict of Columbia, and at the same time the defendant, Shayne Brothers, 
Inc., acting by and through its agent, servant and employee, was oper- 
ating a truck, owned and maintained by said defendant, south on Firth 
Sterling Avenue, S.E., and at the intersections of Firth Sterling Avenue 
and Military Drive, Suitland Parkway, S.E - collided with the automobile 
driven by said plaintiff, and that said collision was caused when the 
truck owned by the said defendant, was operated, by and through said 
defendant's agent, servant and employee in a careless, negligent and 
reckless manner, in that said defendant's agent, servant and employee 
operated the same at an excessive and unlawful rate of speed under the 
then existing conditions and negligently failed to keep said truck under 
reasonable and proper control, negligently failed to keep a reasonable 
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and proper lookout, carelessly and negligently operated the said truck 
in violation of the Traffic Regulations then and there in full force and 
effect in said District, carelessly and negligently failed! to sound a 
warning signal, carelessly and negligently failed to yield the right of 
way to the automobile being operated by the plaintiff, as aforesaid, 
negligently failed to give full time and attention to the operation of 
said truck, and carelessly and negligently ran into said automobile, 
and failed to avoid striking said automobile. 
That as a result of the aforesaid collision, and the defendant's 
aforesaid negligence, the automobile operated by the plaintiff, Billy F. 
Rankin, was greatly damaged, and said plaintiff sustained severe and 
permanent injuries, and his nervous system was severely shocked and 
impaired, and he sustained cerebral concussion, abrasion of his left 
coronea, laceration over the left parietal area of his scalp, abrasion 
over the bridge of his nose, abrasion over his left and right eyebrows, 
and an abrasion of the inner side of his left ankle, and the injury to the 
coronea of his left eye has and will in the future affect his vision, and 
use of both eyes, and the sight and use of the left eye, and he suffered 
and will permanently suffer physical and mental pain and anguish, and 


said plaintiff was otherwise injured; and he was confined to a hospital 


for a period of time and also his home for a period of time and was 
unable to pursue his employment with consequent past and future loss 
of time and earnings; and as a result of said injuries the plaintiff in- 
curred and will in the future incur expense for medical and surgical 
treatment, hospitalization, medicines and x-rays, and for other pur- 
poses in his endeavor to be healed and cured of his injuries, and said 
plaintiff and his wife, Lucille M. Rankin, who was riding as a passen- 
ger in the said automobile being operated by the said plaintiff, or one 

of them, have incurred and will in the future incur expense for medical 
treatment, hospitalization, medicines and x-rays, and for other purposes 
in an effort for the said wife, Lucille M. Rankin, to be healed and cured 
of certain injuries sustained by her as a result of said collision, and the 
plaintiff, Billy F. Rankin, sustained further damage on account of said 
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collision to his said automobile in the sum of One Thousand Four 
Hundred ($1,400.00) Dollars, and said plaintiff was otherwise damaged; 
all to said plaintiff's damage in the sum of Twenty Thousand ($20,000) 
Dollars. 

WHEREFORE, the plaintiff, Billy F. Rankin, demands judgment 
against the defendant, Shayne Brothers, Inc., in the sum of Twenty 
Thousand ($20,000.00) Dollars, besides the costs of this action. 

SECOND CAUSE OF ACTION 

1. This Court has jurisdiction of the cause of action stated and 
alleged in this second cause of action because it involves a claim on 
behalf of the plaintiff, Billy F. Rankin, in his own right, for loss of 
consortium, which is in excess of $3,000.00. 

2. The plaintiff, Billy F. Rankin, in his own right, repeats and 
alleges each and all of the allegations contained in paragraph two of 
the first cause of action stated in this complaint, with like effect as if 
herein fully repeated. 

3. That as a result of the negligence of the defendant as stated 
and alleged in paragraph two of the first cause of action of this com- 
plaint, and made a part, by reference, of this second cause of action 
herein, Lucille M. Rankin, the wife of plaintiff, Billy F. Rankin, who 
was a passenger in the automobile being operated as aforesaid, by 
said plaintiff, Billy F. Rankin, sustained severe and permanent injuries 
and her nervous system was severely shocked and impaired, and said 
wife, Lucille M. Rankin, sustained a cerebral concussion, laceration 
of her right knee, Smith fracture of her right wrist, contusion of her 
forehead and small laceration of her left eyelid, contusion of both of 
her eyebrows, small laceration of her left lower lip and contusion of 
her nose, and she suffered and will permanently suffer physical and 
mental pain and anguish, and said wife was otherwise injured; and she 
was confined to a hospital for a period of time and also confined to her 


home for a period of time, and was otherwise unable to pursue her 


household duties and future employment with consequent past and 


future loss of time and income; and as a result of said injuries to said 
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wife, her husband, the plaintiff, Billy F. Rankin, was deprived of the 
comfort, aid, assistance and enjoyment of his wife, the said Lucille 
M. Rankin, which the plaintiff, Billy F. Rankin, ought to have had and 
otherwise would have had, and said plaintiff was otherwise damaged; 
all to the damage of the plaintiff, Billy F. Rankin, in the sum of 
Fifteen Thousand ($15,00).00) Dollars. 
WHEREFORE, the plaintiff, Billy F. Rankin, demands judgment 
against the defendant, Shayne Brothers, Inc., in the sum of Fifteen 
Thousand ($15,000.00) Dollars, besides the costs of this action. 


Lester W. Wood 
821 - 15th Street, N. W. 
Washington 5, D. C. 


Robert H. Driskill 
821 - 15th Street, N. W. 
Washington 5, D.C. 


Attorneys for Plaintiff 
DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury of all of the issues herein. 


Lester Wood 
Attorney for Plaintiff 


[Filed Apr. 23, 1956 - U.S.C.A.] [Filed May 11, 1956 - U.S.D.C.] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
APRIL TERM 1956 


No. 12,436 [C.A. 5318-51] No. 12,437 [C.A. 5319-51] 


Lucille M. Rankin, Administratrix Billy F. Rankin, 
of the Estate of Ronald Rankin, Appellant 
Deceased, et al., 

Appellants, 
Vv. Vv. 


Shayne Brothers, Inc. Shayne Brothers, Inc. 
Appellee Appellee 


Appeals from the United States District Court for the District of Columbia 

Before: Prettyman, Fahy and Danaher, Circuit Judges 
JUDGMENT 

These appeals came on to be heard on the recordjfrom the United 
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States District Court for the District of Columbia, and were argued by 
counsel. 

ON CONSIDERATION WHEREOF, It is ordered and adjudged by 
this Court that in Case No. 12,436 the judgment of the said District 
Court appealed’ from in Civil Action No. 5318-51 be, and the same is 
hereby, affirmed; and that in Case No. 12437 the judgment of the said 
District Court appealed from in Civil Action No. 53 19-51 be, and the 
same is hereby, reversed, and that the latter case be, and the same is 
hereby, remanded to the said District Court with directions to award a 
new trial. 

It is further ORDERED by the Court that appellee in No. 12,436 
recover from appellants therein one-half the taxable costs of printing 
its brief in these cases, and that appellant in No. 12,437 recover from 
appellee therein one-half the cost of printing the brief of appellants in 
these cases and the taxable cost of printing the joint appendix in these 
cases. 

Dated: April 23, 1956 
Per Circuit Judge Fahy 
A True Copy, 


TEST: Joseph W. Stewart 
Clerk of the United States Court of Appeals 
for the District of Columbia Circuit 


[Filed July 9, 1959] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Billy F. Rankin 
Plaintiff 
v. C.A. 5319-51 


Shayne Brothers, Inc. 
1341 Half Street, S. E. 
Washington, D.C. 

Defendant 


MOTION TO DISMISS 
Comes now the Defendant, Shayne Brothers, Inc. by and through 
its attorneys, Welch, Daily and Welch and moves the Court to dismiss 
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with prejudice the above cause of action which has been pending since 
the decision of the United States Court of Appeals For the District of 
Columbia in the case of Billy F. Rankin vs Shayne Brothers, Inc. 
No. 12347 decided on April 23, 1956 in which the Court reversed and 
remanded the above case for a new trial, and for reasons therefore 
states the following. 
1. In March of 1954 Civil Actions No. 5318-51 and 5319-51, 
Lucille M. Rankin Administratrix of the Estate of Ronald Rankin, 
Deceased, and Lucille M. Rankin, Individually vs Shayne Brothers, Inc. 
and Billy F. Rankin vs Shayne Brothers, Inc., respectively, having been 
consolidated for trail were tried before Judge Tamm to a jury - The 
verdicts rendered in the cases were $123.90 for Lucille |M. Rankin, as 
administratrix of the Estate of Ronald Rankin, Deceased| and $3,000.00 
for Lucille M. Rankin, Individually and in the case of Billy Rankin vs 
Shayne Brothers, Inc., a directed verdict was given on behalf of the 
Defendant. 
Within the time for appeal all the plaintiffs noted their appeal and 
after various extensions of time within which to file briefs, the cases 
No. 12436-56 and No. 12437-56 were argued before the United States 
Court of Appeals For The District of Columbia in December, 1955 and 
determined on April 23, 1956. Judgments in case No. 12436-56 Lucille 
M. Rankin, Administratrix of the Estate of Ronald Rankin, Deceased, 
and Lucille M. Rankin, Individually vs Shayne Brothers, Inc., were 
affirmed and the cause of Billy F. Rankin vs Shayne Brothers, Inc., 
No. 12437-56 was remanded for a new trial on the basis that the ques- 


tion of contributory negligence, on all the evidence, should have been 


submitted to the jury. 
The Judgments in Case No. 12436-56 could not be satisfied be- 
cause while the defendant, Shayne Brothers, Inc., were ready and willing 
at all times to pay said judgments they were prevented thereby for the 
following reasons. 
1. The Mandate from the Court of Appeals was never entered. 
2. The assignment of costs as made by the Court of Appeals was 
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contested by the plaintiffs and a Motion to Recall Bill of Costs and 

Issue Corrected Bill of Costs in Lieu Thereof was filed by the Plaintiffs 

in September of 1956 and granted by Court Order on October 26, 1956. 
3. When these incidental matters were completed, the plaintiffs’ 


counsel, Lester Wood, was no longer actively engaged in practice due 

to an illness he incurred in November, 1956 and the defendant was not 
certain what steps to undertake and hence, awaited either the return of 
Mr. Wood or word from someone acting in his behalf or word from the 
plaintiffs themselves. 

4. An attempt to contact the plaintiffs was unsuccessful and it 
appeared that the said plaintiffs had moved from the District of Colum- 
bia and their new address was not known. 

After a long delay, without any further action on the part of plain- 
tiffs either in having the judgments in case No. 12436-56 paid and 
satisfied or in pursuing the cause in Case No. 12437-56 which had been 
remanded for a new trial, the defendant, in February, 1958 learned that 
one Paul Lee Sweeney attorney-at-law in Washington, D. C. was at that 
time handling portions of Mr. Lester Woods' practice, in his absence, 
and it further appearing at this, time, that Mr. Wood would not be able 
to return to his| practice for some time, if at all; the defendant feeling 
it necessary in lieu of the situation contacted Mr. Sweeney. 

Mr. Sweeney thereafter, at the request of the defendant, entered 
his appearance jin Civil Action 5318-51 and subsequently on February 
24, 1958 a Praecipe was signed by both parties and filed with the Court 
showing the two judgments in the above action as paid and satisfied, 
one in behalf of Lucille M. Rankin, Administratrix of the Estate of 
Ronald Rankin, Deceased, in the amount of $123.90 and the other in 
behalf of Lucille M. Rankin, Individually, in the amount of $3000.00. 

Since the Judgments were entered in Civil Actions 5318-19-51 
in March, 1954 and the decisions rendered in Case No. 12436-37-56 of 
the United States Court of Appeals for the District of Columbia on 
April 23, 1956 neither Mr. Lester Wood nor Mr. Paul L. Sweeney, nor 
anyone else has pursued the cause of action in Civil Action 5319-51 
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which had been reversed and remanded for a new trial by the United 
States Court of Appeals. More than three years have elapsed without 
any action having been taken in this case and the defendant is unable 
to close the file since this case continues to be a possible liability. 
Defendant avers that the plaintiff, Billy F. Rankin,|has had since 
April of 1956 a continuing opportunity to engage other counsel to go 
forward with his case in conformity with the decision of ithe United 
States Court of Appeals and yet up to the present date has done abso- 
lutely nothing in connection with Civil Action 5319-51. 
During the period since 1954 when Civil Actions 5318-51 were 
tried before Judge Tamm the plaintiff has moved from this jurisdiction 
and his address at this time is not known by this defendant. Since the 
plaintiff, Billy F. Rankin has moved from the jurisdiction and has taken 
no action in this case for over three years it is certainly indicative of 
the fact that he no longer has any interest in this case nor any intention 
to re-open it. The judgments in Civil Action 5318-51 were not paid and 
satisfied until February of 1958 and this delay was due solely to the 
plaintiffs. Certainly at that time, the plaintiff must have|been reminded 
of the pending action and yet; he refused either upon advice or for per- 
sonal reasons unknown to defendant or its counsel to re-open Civil 
Action 5319-51 pursuant to the decision rendered by the Court of Ap- 
peals in 1956. 
Since this case continues to be a possible liability, }the defendant 
has spent a considerable sum in an attempt to keep in contact with 
various witnesses and certain other persons who testified at the trial 
in 1954 and who were employed by the defendant at the time of the 
accident alleged in plaintiffs' complaint which was filed in 1951. Some 


of these former employees have moved out of this jurisdiction, and 


their present whereabouts are unknown, even though a diligent search 
has been made, and it would be almost impossible to locate them now 
after more than three years have passed. Any action which the plain- 
tiff might now undertake in Civil Action 5319-51 would be highly 

prejudicial to this defendant, and it would be unreasonable at this late 
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date, after more than three years since the decision by the Court of 
Appeals to allow plaintiff to pursue this cause of action. 

For these and other reasons which will be bought to the attention 
of the Court upon oral argument the defendant respectfully moves that 
Civil Action 5319-51, be dismissed with prejudice. 

WELCH, DAILY & WELCH 


By: /s/ J. Harry Welch 
Attorneys for defendants 


By: /s/ James A. Welch 


[Certificate of Service] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
Federal Rules of Civil Procedure Rule 41 (B) 


WELCH, DAILY & WELCH 


By: /s/ J. Harry Welch 
Attorneys for defendant 


By: /s/ James A. Welch 


[Filed Sept. 21, 1959] 


OPPOSITION TO MOTION TO DISMISS 
AND MOTION TO ENTER ORDER ON MANDATE 

Comes now the plaintiff, Billy F. Rankin, by counsel, and in 
opposition to the Motion to Dismiss filed herein by the defendant re- 
spectfully shows to the Court as follows: 

1. The judgments in favor of Lucille M. Rankin ina companion 
case to this case, which case was tried with this case, were marked 
paid and satisfied but interest and costs incidental to said judgments 
were left open because the amounts thereof had not been ascertained 
at the time the principal amounts of said judgments were paid, and the 
undersigned attorney, who was acting solely for the purpose of having 
said judgments released of record in order that the defendant could get 
its trucks back on the street, had no familiarity with the case whatso- 
ever, but signed the praecipe releasing the judgments with the under- 
standing with defendant's counsel that the matter of interest and costs 
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thereon would be settled at a later date. Said interest and costs have 
never been paid in said Civil Action 5318-51, and costs in the amount 
of $624.37, besides interest, remain due and owing. 
2. The undersigned attorney who now appears for the plaintiff 
herein was not connected in any way with the instant case until the 
events described in paragraph one hereof. On or about June 26, 1959, 
the plaintiff herein, Billy F. Rankin, came to the office of the under- 
signed attorney pursuant to an appointment arranged by Mrs. Lester 
Wood, the wife of Mr. Lester Wood, who was Mr. Rankin's attorney 
during the trial and appeal of this case. The undersigned attorney had 
never seen Mr. Rankin, nor had any communication whatsoever with 
him prior to June 26, 1959. On the latter occasion, Mr. Rankin gave 
the undersigned attorney a history of a long illness resulting from brain 
damage suffered in the accident out of which this suit arose, which 
brain damage has caused, among other things, a substantially lowered 
I.Q. on the part of the plaintiff. During most of the period from Novem- 
ber 2, 1956, on which date the costs on appeal as re-taxed by the Court 
of Appeals, were filed in this Court, Mr. Rankin has been|under the 
care of a succession of doctors, including several psychiatrists. Mr. 
Rankin had been forced by his illness to go to a small town in order to 
avoid the stress of living in a large city, and had accordingly gone to 
Salisbury Maryland, where he was under the care of Dr. Harry Mattax 
from October 1, 1956 until February, 1959. While under the care of 
Dr. Mattax, Mr. Rankin was treated by several other physicians, and 
had received psychiatric treatment, but his condition became pro- 
gressively worse with the result that he was eventually hospitalized at 
the Sheppard and Enoch Pratt Hospital in Baltimore, Maryland for 
treatment of a serious emotional disturbance from which he had been 


suffering for several years prior thereto. Dr. J. P. Murphy of Wash- 
ington, D. C. had confirmed the brain damage suffered by the plaintiff 
in the accident out of which this suit arose, on August 15, )1956. 

3. While the plaintiff was under the continuous care of Dr. Harry 
Mattax of Salisbury, Maryland, he received psychiatric treatment from 
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Dr. Witold Winiarz for chronic anxiety and acute depression. The 
plaintiff's condition and the course of his treatment from the time he 
went under the care of Dr. Harry Mattax is shown by Dr. Mattax's 
report which is attached hereto and made a part hereof. As shown by 
said report of Dr. Mattax, the plaintiff's emotional status during the 
period from October, 1956 to February 1959 was such that the plaintiff 
could not have participated in a re-trial of this case without suffering 
traumatic injury which may well have precipitated an emotional break- 
down of severe intensity. It was extremely important, in Dr. Mattax's 
opinion, that such stress be avoided by the plaintiff. The plaintiff has 
advised the undersigned attorney that all of the diagnoses of his condi- 
tion hereinbefore set forth were confirmed by the Sheppard and Enoch 
Pratt Hospital physicians while he was a patient at that hospital in 1958 
and 1959. A request for the plaintiff's medical history directed to that 
institution has been declined by them, with the advice that they will not 
make the same available even to the plaintiff except pursuant to court 
order. 

4. Mr. Lester Wood, who was Mr. Rankin's attorney during the 
trial and appeal of this case, has been ill and out of the practice of the 
law since October, 1956, and so, through no fault of his own, could do 
nothing to bring this case to trial. During the same period of time the 
plaintiff herein was suffering from severe nervous disorders and could 
not stand the stress of a court trial, because of injuries which he 
suffered in the accident out of which this suit arose. Because of the 
fact that both Mr. Wood, plaintiff's attorney, and the plaintiff himself, 
were seriously ill, it was not possible to proceed with the entry of an 
order on the mandate in this case, and a re-trial of this case, after the 
costs on appeal, as re-taxed by the Court of Appeals, were refiled in 
this Court on November 2, 1956, a condition which was brought about 
and which continued to exist through no fault on the part of either Mr. 
Wood or the plaintiff. 

5. It should be pointed out that the defendant, which now asks that 


this case be dismissed, rather than re-tried, acquiesced in the delay 
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which has resulted for the reasons previously set forth, The defendant, 
at any time since the filing of the costs as re-taxed by the Court of Ap- 
peals, could have taken steps to have the order on the mandate entered 
and the case set for re-trial, but chose not to do so. The delay which 
has resulted from the circumstances set forth herein, while unfortunate 
cannot prejudice the defendant any more than the plaintiff, and no 
prejudice to either party need result for the reason that all of the testi- 
mony given at the full and complete earlier trail of this;case has been 
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written up in transcript form and is now either in the possession of the 
defendant or is available to it. If any witnesses who testified in the 
first trial of this case are not now available to testify, their testimony 
at the first trial, may, by stipulation, be read in evidence in the re-trial 
of this case. 
It is respectfully submitted that this Honorable Court should enter 
an order on the mandate of the Court of Appeals directing that this case 


proceed to a new trial, in conformity with the opinion and mandate of 


that Court, and that defendant's motion to dismiss should be denied. 


/s/ Paul Lee Sweeny 
Attorney for Plaintiff 
725 - 15th Street, N. W. 
Washington 5, D./C. 


[Certificate of Service] 
POINTS AND AUTHORITIES IN OPPOSITION TO DEFEND- 
ANT'S MOTION TO DISMISS AND IN SUPPORT OF PLAIN- 
TIFF'S MOTION TO ENTER ORDER ON MANDATE. 

The opinion and mandate of the United States Court of Appeals 
for the District of Columbia Circuit in Billy F. Rankin v. Shayne 

Brothers, Inc., being No. 12437 in that Court. 


/s/ Paul Lee Sweeny 
Attorney for Plaintiff 


725 - 15th Street, N. W. 
Washington 5, D.C. 


[Filed Sept. 21, 1959] 


DR. HARRY MATTAX 
DR. ALBERTA MATTAX 
711 Camden Avenue 
Salisbury, Maryland 


September 9, 1959 
To whom it may concern: 

On January 3, 1951, Mr. Billy Rankin was involved in an auto- 
mobile accident, at which time he suffered brain damage. This was 
confirmed by Dr. J. P. Murphy of Washington, D.C. at an examination 
of Mr. Rankin on August 15, 1956. I first saw Mr. Rankin on October 
first, 1956 at which time he was still having tinnitus and vertigo. There 
was a great deal of emotional strain present at that time. In the two 
years following, I saw him at frequent intervals. At these times he 
manifested symptoms of severe emotional stress and on August 16, 
1957 I referred him to a psychiatrist, Dr. Witold Winiarz for treatment 
of chronic anxiety and acute depression. His ability to function with 
ease was somewhat improved with treatment, but his ability to with- 
stand even minor stress without the precipitation of anxiety and depres- 
sion was extremely limited. In November of 1958, he became acutely 
ill, emotionally, and was hospitalized at the Sheppard and Enoch Pratt 
Hospital for treatment. He remained there for approximately two 
months. Although improved, his reaction to stress was still of such a 
nature, that minor emotional strain was conducive to the precipitation 
of symptoms of a marked degree. 

During the period of time that I was seeing Mr. Rankin, i.e., 
between October 1956 and February 1959, his emotional status was such 
thatfor him to become involved in court proceedings concerning his 
accident would ‘have constituted a traumatic, stressful experience which 
may well have precipitated an emotional breakdown of severe intensity. 
It was extremely important that such stress be avoided if at all possible, 
as can be seen from the foregoing history. 
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I hope this information will be of benefit. 


Sincerely, 
/s/ Harry Mattak, M.D. 
HM:mb Harry Mattax, M/D. 


[Filed Sept. 22, 1959] 


THE SHEPPARD AND ENOCH PRATT HOSPITAL 


Towson, Maryland Please address all 
H.M. MURDOCK, M._.D., Communications to 
Medical Director Medical Director 


July 28, 1959 


Mr. Billy F. Rankin 
12518 Epping Court 
Wheaton, Maryland 


Dear Mr. Rankin: 

We have your letter of July 26, in which you ask us to send medi- 
cal information to your attorney, Mr. Paul Lee Sweeny. 

We would like very much to be helpful to you in your present 
situation but it is a definite policy of the hospital not to release informa- 
tion of this sort nor to allow the hospital records to be examined except 
when duly authorized by the Court. If your attorney secures the proper 
court order, of course, this information can be made available. 


Very truly yours, 


H. M. Murdock 
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[ Filed October 29, 1959] 
TRANSCRIPT OF PROCEEDINGS 


September 22, 1959 
Washington, D.C. 
The above-entitled matter came on for hearing on motion before 
The HONORABLE ALEXANDER HOLTZOFF, a United States District 
Judge, at 11:45 A.M. 
Appearances: 
For the Plaintiffs: 
P. L. Sweeney, Esquire 
For the Defendant: 
Harry Welch, Esquire 
PROCEEDINGS 
THE DEPUTY CLERK: Rankin versus Shayne Brothers, Inc. 
MR. WELCH: Your Honor, please, I hope you can bear with me, 
I have a bad cold. 
THE COURT: So have I, so you have my sympathy. 
MR. WELCH: In Rankin versus Shayne Brothers, we have filed 
a motion to dismiss the cause for lack of prosecution. The case has a 


long drawn out history. I will try to be as brief as possible. 


The accident out of which the suit arose happened in January 1951. 
The suit was filed on December 28, 1951 and it was the action on behalf 
of the driver of the car, an action by the wife, and an action by the wife 
for the wrongful death of a six or seven weeks old child who was killed 
in the car at the time. 

The trial was held before Judge Tamm in March of 1954. Judg- 
ments were entered on March 25, 1954. There were two judgments 
entered. The wife and mother received a $3000.00 judgment. The 
child received'an award of $123.90 and we obtained a directed verdict 
on behalf of the defendant against the plaintiff, Billy Rankin. 

The case was taken to the Court of Appeals. The Court of Ap- 
peals sustained the two verdicts of $3000.00 and $123.90, and returned 
the mandate entering those as approved. They reversed the judgment 

of the directed verdict on behalf of the father, Billy Rankin, 
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saying that should have been a jury question and it was not a matter of 
law. 
THE COURT: How much was the judgment? 
MR. WELCH: They did not reverse any money judgment, it was 
a directed verdict for the defendant. 
THE COURT: Oh, I misunderstood you. 
MR. WELCH: Now that occurred and was decided by The Court of 
Appeals on April 23, 1956. The plaintiffs were represented by Mr. 
Lester Wood. 
THE COURT: Of course, he was ill for quite some time. 
MR. WELCH: Well, as I understand, he still is, Your Honor. 
THE COURT: He still is? 
MR. WELCH: Now when the mandate came down there was a 
difference of opinion between Mr. Wood and myself as to the assess- 
ment of costs and Mr. Wood then filed a petition to have |the costs re- 
assessed and the costs were re-assessed and an order came down on 
October 26, 1956. No judgments on the mandate were ever entered be- 
cause it was at that time that Mr. Wood was taken sick. My recollection 
is that he left his office the early part of November 1956. From that 
time on nothing took place until some time in 1958. | 
THE COURT: I am going to ask you to go back a moment. There 
were two plaintiffs here? 
MR. WELCH: There were actually three. There was the husband, 
Billy Rankin, the mother and wife, Mrs. Rankin, and she brought another 
action on behalf of the child. 
THE COURT: Now which action is before the Court at this time ? 
MR.WELCH: This is the action to dismiss the case of Billy 
Rankin, the father. 
THE COURT: I know. Which is Billy Rankin? 
MR. WELCH: Billy is the husband and father against whom we 
got a directed verdict. 
THE COURT: Now what happened to the other plaintiffs ? 
MR. WELCH: They have been paid. The judgments have been paid. 
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THE COURT: Oh, they have been paid? 

MR. WELCH: I thought by way of explanation that I should tell 
you that they weren't paid at that time because when Mr. Wood was 
taken ill, we had no one to contact -- 

THE COURT: But they have been paid since? 

MR. WELCH: Yes, Your Honor. 

THE COURT: How much did they amount to? 

MR. WELCH: One was $3000.00 and the other $123.90. Now there 
are costs outstanding which have never been determined nor paid. I have 
advised Mr. Sweeney, who now appears in the case, back in February 
when the judgments were paid that whenever the costs could be properly 
worked out we would pay them. 

THE COURT: I understand the picture. 

MR. WELCH: Yes, sir. Now, nothing has been done since the 
Court of Appeals’ decision, April 23, 1956, to bring to trial the case of 
Billy Rankin. 

When the thing happened and Mr. Wood was taken sick, we had no 
one to contact. Later on I contacted, by phone, the lady who had been 
his secretary.’ She had gone back in the Government. She did not have 
any knowledge of where the Rankin's, the plaintiffs here, were, but her 
best information was that they had moved away from town. 

Later the matter came up because the judgment had not been paid 
and when the Traffic Department, because of failure to pay judgment, 
issued restraint against the use of the truck or the permit for the truck 
and then we got arrangements through Mr. Sweeney, who contacted 
Mrs. Wood in February of 1958 and paid those judgments. 

Now since February 24, 1958 when the praecipe was filed showing 
judgments paid and satisfied, at which time Mr. Rankin knew what the 
situation was, he had to know it, his wife was paid the $3000.00 and she 
was paid the $123.90 on behalf of the child. 

THE COURT: Well, what was the nature of this plaintiff's claim, 
Billy Rankin? 

MR. WELCH: That he was personally injured in this accident. 
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THE COURT: Was he personally injured? 
MR. WELCH: That was his claim. 
THE COURT: I thought maybe he was suing for the loss of con- 
sortium. 
MR. WELCH: No. But that was some of it but his real claim was 
personal injury. Now at the time of the pretrial in his case, the two 
cases here were separate, but they were consolidated, his real claim 
was that his greatest injury was some eye injury, and there was no 
indication except a reference in the pleadings that he had any nervous- 
ness, that effected his nervous system and so on, that he|had any brain 
damage or anything which would lead to the conclusion that he was in 
any way making such a claim. 
There was no testimony offered at the trial concerning any brain 
damage on the part of Billy Rankin, and as I say, at the conclusion of 
his testimony we had a directed verdict. 
Now since February 24, 1958 when he certainly had knowledge we 
were trying to have this matter disposed of, he has not either gotten 
counsel or taken any steps to have this matter adjusted or to have it 
put back for re-trial. 
THE COURT: Well, has the Assignment Commissioner put it 
back for retrial ? 
MR.WELCH: No, sir. 
THE COURT: I thought although I may be mistaken, but I was 


under the impression that when a judgment was seyarded by the Court 
of Appeals and a new trial was granted, that the judgment on the 


mandate was entered and the Assignment Commissioner jautomatically 
restores the case for trial. 
MR. WELCH: I do not think any counsel ever had judgment on the 
mandate entered. 
THE COURT: There was no judgment on the mandate entered? 
MR. WELCH: No, sir, Your Honor. 
THE COURT: The Clerk informs me and the Clerk knows more 
about the details of the routine than I do, that my statement is correct 
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but that the Assignment Commissioner does not put the case on for 
retrial until the judgment on the mandate has been entered. 

MR. WELCH: That is right, and no judgment was ever entered 
by anyone representing Mr. Rankin. However, in the meantime, as I 
say, these other matters came up and we were trying to get the matter 
adjusted. 

THE COURT: Now, when did the accident take place ? 

MR. WELCH: In 1951, January 1951 

THE COURT: Eight years ago? 

MR.WELCH: Yes, sir. 

THE COURT: And the other claims have been paid except this 
one ? s 

MR. WELCH: Yes, sir, the costs, yes, sir. Now when I filed this 
motion to have this case dismissed, I believe it was filed in July -- 

THE COURT: July 9th. 

MR. WELCH: July 9, yes, sir. I served a copy on Mr. Sweeney 
because he had entered an appearance at the time that we adjusted and 
had the judgments paid, although he at that time advised me he was 
representing Mr. Wood only to get that done for Mr. Wood and Mrs. 
Wood but nothing has been done since. 

THE COURT: Has any other attorney been substituted for Mr. 
Wood as of record? 

MR. WELCH: No, sir, not until now when Mr. Sweeney is in the 
case. 

THE COURT: Well, he has filed an appearance? 

MR. WELCH: Yes, oh, yes. Now at the time I filed the motion 
he called me and advised me that purely by coincidence Mr. Rankin 
had come to his office, I think it was, the day before to see him about 
this case and he asserted that Rankin had brain injury, according to 
Rankin, growing out of this accident back in January 1951 which he 
wanted to be taken up, et cetera. First we agreed because he was going 


away that the motion could be put over for a reasonable time and he 


would have a reasonable time to answer and then I was away in August 
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and it was delayed in that manner. 
He now files objections in which he says, among other things, 

this man has suffered from a great deal of psychiatric condition, would 
have been unable to appear for trial, et cetera. I would like to 

point out that it is stated in the information which he files, including the 


report of Doctor Harry Mattax, of Salisbury, Maryland, who refers to 
an examination of Mr. Rankin by Doctor J. P. Murphy of Washington in 
August of 1956. Well, that was five years after this accident, after the 


trial, after the Court of Appeals action, and the Court of Appeals had 
decided the case in April of 1956, so it is obvious that we have no 
knowledge of any alleged brain condition because they didn't know any- 
thing about it themselves until they claim Doctor Murphy came up with 
it in August of 1956. 
We think this case has been permitted to lie idle unfairly to the 
defendant and we do not think it is sufficient to say that you have the 
record of the testimony taken at the first trial and you can read it at 
this trial. We think this case should be dismissed. 
THE COURT: Mr. Sweeney. | 
MR. SWEENEY: Your Honor, I would like to say that on the prior 
occasion that Mr. Welch has referred to, when I signed a praecipe in 
this case, I did not and I think that Mr. Welch has expressed that to the 
Court, I did not enter any appearance in this case. I had no authority 
to do that. 
THE COURT: Have you entered an appearance ? 
MR. SWEENEY: I have now. As of the time that he filed this, 
I have now. 
THE COURT: When did you enter your appearance ? 
MR. SWEENEY: When I filed the opposition. 
THE COURT: Well, when? Oh, September 21? 
MR. SWEENEY: Yes. 
THE COURT: Well, of course, until you did Mr. Wood, of course, 
was the attorney of record, I presume. Now who has been carrying on 
his office since he has been ill. 
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MR. SWEENEY: Your Honor, different attorneys. Mr. Wood 
had a lot of cases in association with other attorneys. 

THE COURT: Yes. 

MR. SWEENEY: There was another attorney in this case, a Mr. 
Driscoll and unfortunately he is now deceased, a Mr. Robert Driscoll 
who is now deceased, Your Honor. And many of his cases were like 
that. I mean there were other attorneys. Now the only reason I ever 
came into this case, Your Honor -- 

THE COURT: Iam not interested in knowing why you came into 
this case. You had no responsibility insofar as you are concerned in 
this case until September 21 when you filed an appearance so there is 
no blame attached to you. 

MR. SWEENEY: Well, I hope there won't be any attached to Mr. 
Wood. Because nothing came into his office -- 

THE COURT: It is not a case of blaming anyone. The question 

11 is what about the defendant's rights? The defendant has a right 
not to have the suit hanging over him for nine years. 

MR. SWEENEY: Well, may I say this, sir? With all deference, 
I have filed in this case. It took me six weeks to get it, the doctor was 
away and I had to deal through Mr. Rankin, obviously, the doctor 
couldn't give it to me direct. I have gotten a certificate from Doctor 
Mattax showing that Mr. Rankin has been under continuous medical 
care and I filed that in this case, Your Honor, and it was so severe that 
he was hospitalized at The Shepherd Pratt Hospital and just as recently 


as November 1958 and he remained a patient for a considerable period 


of time. 
THE COURT: Does that have anything to do with this accident? 
MR. SWEENEY: Yes, Your Honor, this is what the doctors say. 
THE COURT: Well Shepherd Pratt Hospital is a mental hospital. 
MR. SWEENEY: Yes, I am aware of that, sir. This man has 
been a mental case, according to the certificate of Doctor Harry Mattax, 
I mean I didn't know this man,.I didn't know Mr. Rankin -- 
THE COURT: May I suggest this, Mr. Sweeney? Your opposition 
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contains a great many facts. They are not sworn to and'I cannot -- 
MR. SWEENEY: Sir, if I may interrupt, the original certificate 


of the doctor is in the file. 


THE COURT: The doctor's certificate is here, yes, but it is not 


sworn to. 


MR. SWEENEY: I didn't know that the Court required that. 
THE COURT: I think that the proper way to bring |facts of record 
on a motion is to have an affidavit and not merely expand upon them in 


the hearing of the motion or the opposition. Proceed. I|will hear you. 
MR. SWEENEY: Your Honor, when Mr. Rankin came into me, as 

Mr. Welch was telling the Court, it was not the day before Mr. Welch 

filed, it was about two weeks, but it was a coincidence that Mr. Rankin 

had gotten in touch with Mrs. Wood and Mrs. Wood had called me and 

I agreed to discuss this matter with Mr. Rankin. He came in to see me 


and I immediately asked him to get me -- he gave me the history of his 


illness, Your Honor, and I asked him to get me a record 
have something to present to the Court and I would know 


so that I would 
myself about 


it. So he contacted the Shepherd Edith Pratt Hospital and I have their 


letter right here, back in July, Your Honor, they refused 


ito make his 


record available, even to him, and I have been unable to get that record. 
I had hoped that I could get it, and that is why then I had to go back to 


Doctor Mattax, who had treated him earlier in Salisbury, 
as 1956. 


as far back 


Doctor Mattax was on vacation and it was more than a month until 


I was able to get this. 


THE COURT: You are not addressing yourself to the motion. 
| 
This is a motion to dismiss the case for want of prosecution. The 


reversal by the Court of Appeals was in 1956. No judgment was 


entered on the mandate and no steps were taken to bring 
for retrial. 


the matter up 


MR. SWEENEY: The last entry Your Honor, the costs were re- 
taxed by the Court of Appeals. The last entry was November of 1956, 
not May as Mr. Welch has said. By that time Mr. Wood was ill. 
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THE COURT: Now nothing has been done in practically three 
years, two months short of three years to bring this case on for re- 
trial. Now, I will hear you on that. 

MR. SWEENEY: Yes, sir. My contention, Your Honor, is, as to 
Mr. Wood, it was involuntary, and I think Your Honor realizes that, sir. 
As to Mr. Rankin, based on what I have been able to get here for Your 
Honor, it was involuntary, the doctor said he couldn't have gone through 
with a trial in any event. That's his own doctor's statement. Now, I 
would say this |to Your Honor: At the time I appeared in this case as 
an accommodation both to Mr. Wood and Mr. Welch, to get their truck 
back on the street, nothing was said to me, Your Honor, by Mr. Welch 
that he felt that his rights were being prejudiced by all this delay and 
that he wanted this case brought to trial. If he had, if he had, Your 

Honor, I would have gotten a hold of Mrs. Wood and would have 
informed her of that fact. He said nothing like that. Now I would say 
further, Your Honor, that an order on the mandate of this case could 


have been entered by either counsel. I know ordinarily that plaintiff's 


counsel does it but it could have been done by Mr. Welch. Now he 
didn't choose to do that and any delay here, Your Honor, has been 
acquiesced in by Mr. Welch. 

THE COURT: What form did the acquiescence take ? 

MR. SWEENEY: By doing nothing, sir. 

THE COURT: Oh, well, that is not acquiescence. I do not think 
a defendant is under any obligation to move a case to trial. 

MR. SWEENEY: Well, the plaintiff was not able to help himself. 
I don't know what he could have done in view of his condition as shown 
by this report of Doctor Mattax. And as I say, the only reason I didn't 
ask him to put it under oath is that I didn't know the practice of this 
Court required doctors certificates to be under oath. I certainly would 
have asked him if I had been aware of that, Your Honor. I have produced 
many of them for this Court and with all deference, sir, I have never 
had this Court make that objection. 

THE COURT: Well, of course, Doctor Mattax is apparently a 
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general practitioner and not a psychiatrist and he expresses the opinion 
that Court proceedings constitute a traumatical experience. 
15 Well, I think that is something for a psychiatrist to say. I notice 
there is no affidavit from a psychiatrist. | 
MR. SWEENEY: I attempted it, Your Honor, please, to get this 
record from the Shepherd Enoch Pratt Hospital which I thought would 
be the best possible evidence on the matter but they wouldn't make it 
available, even to Mr. Rankin, so until such time as I can get a court 
process against them I can't get the information. 
THE COURT: Of course, the patient is entitled to his own hospital 
records in any hospital. 
MR. SWEENEY: Well that's what I thought. 
THE COURT: Of course, every patient is entitled to his own 
records. That is rather arbitrary. Possibly there are doctors at times 
who consider themselves above the law but every patient jis entitled to 
see his own records. 
MR. SWEENEY: As far as the psychiatrist in this case of Mr. 
Rankin, Mr. Rankin is here in court, he has given me a long history of 
the psychiatrists who have been treating him during this period, Your 
Honor. It wasn't one but a number of them. 
THE COURT: The question is whether the neglect, |if there has 
been neglect, is excusable, under the Rule. What do you say about that? 
MR. SWEENEY: Well, Your Honor, I can't do any more than say 
what the doctors said. 
16 THE COURT: Well, is your client in a condition to/go to trial 
now ? 
MR.SWEENY: Well, he will have to if Your Honor will permit it, 
He will have to. 
THE COURT: You have said all of this time he has/not been able. 
Has he changed over night? 
MR. SWEENEY: No, he hasn't changed over night, Your Honor. 
This man has been employed intermittingly only since the period Iam 
talking about. 
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THE COURT: Of course, the defendant has rights and he has the 
right, as I said, not to have a suit hanging over him for nine years. 

MR. SWEENEY: Your Honor, as I say, this man went through 
one trial. There wasn't any directed verdict in this other case at the 
close of the plaintiff's case. There was a full and complete trial in 
this case, Your Honor, it lasted a week, and he went through a trial, 
and because of the circumstances he didn't get his case to the jury, it 
was taken from the jury by the trial judge. Now that's certainly not 
his fault, Your Honor. It wasn't anybody's fault. But I mean I don't 
think and then the Court of Appeals has said the man is entitled toa 
jury trial as it stands now and he has been denied his right to a trial 


by jury in this case. And in view -- 
THE COURT: Well, please do not keep repeating the same thing. 
Iam going to let you take all the time you want to provided you 


do not continue repeating yourself. 

MR. SWEENEY: My point is simply that it has not been voluntary, 
Your Honor, that is all I am trying to say. Now other than that -- I do 
want to answer one thing Mr. Welch said. He said there was no history 
of any brain injury in this case. Well, I don't have the transcript but I 
do have the joint appendix which Mr. Rankin brought me himself. On 
page 75 the testimony of the doctor, Mr. Rankin's doctor, he was asked 
by Mr. Wood at the trial: State what was your own conclusion was 
based on examination of the history given as to whether there was any 
cerebral concusion. My opinion was that from the history and exami- 
nation he probably had or could have had a cerebral concussion. The 
man was rendered unconscious at the accident. 

THE COURT: Cerebral concussion and a brain injury are two 
different things. 

MR. SWEENEY: Yes, Your Honor, they are and the brain injury 
was not diagnosed until Doctor Murphy, who was the first doctor to 
realize that an electroencephalogram should be made of this man and 
the first time was made they did diagnose it. 

Does Your Honor want to ask me anything else? 
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THE COURT: Mr. Welch, how is the defendant prejudiced? How 
would the defendant be prejudiced if a trial were had at this time ? 
Ordinarily, I would have very little hesitancy in granting|this motion. 

But we do know that Mr. Wood sustained a very serious chronic 
illness that incapacitated him. 

MR. WELCH: That was one of the reasons -- 

THE COURT: And apparently he was taken ill so suddenly that he 
did not know he was going to be taken ill, and could not make arrange- 
ments to have somebody else take over his practice and nobody, 
apparently, had authority to act in this matter. And Mr. Woods' matters 
have come before the Court time and time again and it was obvious that 
nothing was being done for his clients. Of course, a client ought to come 
to the office or go to another lawyer but some clients are inarticulate. 

Now there is no question about the fact that you are entitled to 
protection in the event your client is actually prejudiced by the delay. 


Now how is your client prejudiced? 


MR. WELCH: We had two employees on this truck,| they were 
attendant truck drivers. I have been trying to locate them for a year 
and we cannot find them. Now, without our driver -- just! reading his 
testimony doesn't give the same picture as his own open statement and 
his honesty on the stand, which were very helpful in this case. 

THE COURT: Well, what if the entire case were submitted on the 
written record in the first trial so that both sides were or would be on 
a par, neither one producing oral evidence as to the nature of the acci- 
dent ? 

MR. WELCH: Well -- 

THE COURT: I can understand that you would be at a disadvan- 
tage if the other side produced eye witnesses and you had|to have re- 
course to the reading of prior testimony of your eye witnesses because 
they could no longer be found. What if both sides read the testimony 
from the prior trial? 

MR. WELCH: Well, I suppose under those conditions -- 

THE COURT: Would that not put both sides on a par? 
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MR. WELCH: It probably would be. However, this medical 
situation and the brain damage and the alleged treatment by psychiatrists 
for the period of four or five years gives me a great deal of concern. 
We have not been put on notice nor did we have the opportunity to make 
any investigation or make any examination of such a condition. They 
now say that Doctor Murphy, and this I think is rather Significant, this 
doctor is in Salisbury, Maryland, not a Washington doctor. 

THE COURT: Well, I do not think the fact that he is not a Wash- 
ington doctor is against him. 

MR. WELCH: Well, but I think this is significant. He writes that 
in August 1956, August 15, Doctor J. P. Murphy of Washington, D. C. 
makes certain findings on examination, they don't present those to you, 
and Doctor Murphy's office is right here in Washington. 

THE COURT: Doctor Murphy, I am sure is available, he has 
been on the witness stand in this courtroom many times. 

MR.WELCH: That's right and why are we now confronted with 
a man in Salisbury, Maryland, telling us what Doctor Murphy said and 
that is the way it is brought to the Court's attention, and if it goes on 
a record or on testimony they are going to be permitted now to bring 
in this man's emotional upset -- I would like to say this about his 
emotional upset. I have the greatest sympathy for any man who is 
driving his car and through an unfortunate accident his child is killed, 


and I can see why he would be emotionally upset, particularly when the 
Court found, after all the testimony in this case, that he was guilty of 


contributory negligence. 

THE COURT: Did the Court find that? 

MR.WELCH: Yes, sir, and that was the basis of our directed 
verdict. Now on that basis -- 

THE COURT: But the Court of Appeals determined the judge was 
wrong. 

MR. WELCH: That's right. 

THE COURT: Who was the trial judge? 
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MR. WELCH: Judge Tamm. IfI may say so, I think the Court of 
Appeals was wrong. But it would put us in a very difficult position now 
as we had no knowledge of any such claim and here they |claim now that 
since 1956, some time in October of 1956, when this Doctor Mattax 
last saw him, first saw him, and that was about the time that the Court 
of Appeals' mandate on the costs came down. The delay on that was 
caused by Mr. Wood not being satisfied with the apportion of the cost 

and he had it go back so that they could reapportion it, and they 
did give a reapportionate and although we had won two thirds of the case 
they made us pay more than half of the costs, which I thought was not 
quite appropriate or fair. 

But that is beside the point. We had no claim nor no medical - 
testimony at the trial other than that one statement that he may have or 
could have hada concussion. That does not mean anything. Now if we 
are to be confronted with this kind of thing without any opportunity in 
the beginning to follow it along and to have medical testimony of our 
own to see what the situation was, we will be in a very dangerous posi- 
tion. 

It seems to me that it would be most unreasonable {to let it go 
now. I would like to say this: Mr. Wood, as Your Honor'knows, well 
he and I went to school together, that is how long we have been friends, 
and that was one of the reasons why I could not take any action to bring 
this to a head. I could not try to force Mr. Wood's family to take any 
action because it was difficult -- you could not see him -- 

THE COURT: Of course, I think it is unfortunate that Mr. Wood's 
family did not bring some other lawyer in to take charge jof the office. 

MR. WELCH: There were other lawyers, as Mr. Sweeney said, 
Mr. Driscoll, who at one time had been of counsel for People's Drug 

Store and had been associated with Mr. Wood in other matters. 

He was originally in this case and then Mr. Wood took it over because 
Mr. Driscoll, I think it was, went to Tennessee and since! then has 
expired. But after Mr. Wood's illness arose there were several law- 


yers who did various things and who talked to me informally about 
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other cases as well as this one, Mr. Paul Tager, for instance. I in- 
quired in order that I might know what to do and he couldn't learn any- 
thing for me and then when Mr. Sweeney came in at the time these 
judgments were paid, he could go no farther than he did, just merely 
to handle that, but that was back in February 1958, which was eighteen 
or nineteen months ago and certainly the judgments being paid and Mr. 
Rankin being aware of that, and being fully conscious of the whole 
Situation, he has let it go another eighteen months and it seems to me 
that this is absolutely unreasonable. 

THE COURT: Mr. Sweeney, why did you not submit a statement 
or affidavit from Doctor Murphy instead of submitting one from Doctor 
Mattax, who quotes what Doctor Murphy says? 

MR. SWEENEY: For this reason, Your Honor, please. The 
crucial period here, according to Doctor Mattax's report, is the time 
that Mr. Rankin was under Doctor Mattax's care. When Doctor Murphy 
made his finding in August of 56 the case was not even -- 

THE COURT: Doctor Mattax is a general practitioner and the 
Court does not feel his opinion on a psychiatric matter should be con- 

sidered. 

MR.SWEENEY: Yes, Your Honor, but the light -- my reasoning 
on it was, Your Honor, was Doctor Murphy could only help us back in 
56, not up to now. 

THE COURT: Of course, the nervous shock may have been 
caused not by ithe personal injuries that the plaintiff sustained but by 
the fact that his child was killed, and if so, the nervous shock would not 
be compensable. 

MR. SWEENEY: Yes, but I think Doctor Murphy's electrocephalo- 


gram, Doctor Murphy's according to Doctor Mattax, whom I do not think 


would misrepresent the electrocephalogram, showed the brain damage, 
Your Honor, which would not happen from nervous shock nor from the 
loss of a child. 

THE COURT: Well, the Court is of the opinion that there has not 
been a sufficient showing that the obvious neglect in bringing the case 
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on for retrial is excusable. On the other hand, the defendant has 


demonstrated that the delay has caused prejudice to the defendant in 
that two of the eye witnesses to the accident on whom the/ defendant 
depended can no longer be found. 

While the Court realizes there has been some difficulty due to 
the unfortunate illness of prior counsel for the plaintiff, nevertheless 
the defendant is entitled to consideration because of the prejudice that 
would be caused to them if at this late date the case was brought on for 
trial. Accordingly, the motion to dismiss for want of prosecution is 

granted. 

September 24, 1959 
Washington, D.C. 
* * 
PROCEEDINGS 

THE DEPUTY CLERK: Are there any further preliminary 
matters to come before the Court? 

MR. WELCH: In Rankin versus Shayne Brothers, Civil Action 
5319-51, I have an order in virtue of your decision Tuesday morning. 
I understand that Mr. Sweeney has some objection. 

THE COURT: This is the matter I heard the other|day? Do you 
have any objection to the form of the order? 

MR. SWEENEY: Yes, I do, Your Honor. You will recall that 
my opposition to Mr. Welch's -- 

THE COURT: Oh, yes, I remember the matter very well. 

MR. SWEENEY: Yes, you will recall that I requested this Court 
enter the order on the mandate of the Court of Appeals which was never 
done. Your Honor, his order makes no mention of that and by implica- 
tion Your Honor denied that. I, of course, would ask the/ Court -- I 
assume by implication that Your Honor denied that request but I think 
that the order ought to recite that fact. He doesn't say anything -- 

THE COURT: Recite what? 

MR. SWEENEY: The action of the Court on my request that this 
Court enter an order on the mandate of the Court of Appeals in this case. 
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THE COURT: I would be willing to enter an order on the mandate 

of the Court of Appeals if an order had been presented to me. None has 
27 been presented. 

MR. SWEENEY: That is what I would like for Your Honor -- I 
would want the record to show Your Honor, that I did make such a 
request. Iam prepared to present such an order, if that is Your 
Honor's position. I have such an order. Does Your Honor want to see 
the order ? 

THE COURT: I think you are coming in too late. You;did not 
present it at the hearing on the argument of the motion. I will not sign 
the order now. 

MR. SWEENEY: I did, Your Honor, I coupled my written opposi- 
tion with the motion to enter such an order. 

THE COURT: Of course, it would be stultifying for a Court to 
enter such an order after dismissing a case. I will deny your applica- 
tion. 

MR. SWEENEY: Then the other matters are, Your Honor, there 
still remains on the docket in these cases which were consolidated for 
trial, and the costs were assessed more or less jointly, Your Honor, 
by the Court of Appeals, there still remains the matter of the costs 


which have never been paid and also no interest was ever paid on the 
judgment that Mr. Welch talked about the other day, for the reason that 


under the circumstances, he wanted to, it was an emergency situation -- 


his client's truck were off the street and I agreed to sign the praecipe, 
as Mr. Welch has acknowledged, with things not having been disposed 
of. In other words, the principal amount was paid. 

THE COURT: Do you mean in other words that the judgment has 
not been paid in full? 

MR. SWEENEY: I signed the praecipe, as I said, Your Honor, 
as an accommodation to counsel only because his client's trucks had 
been taken off ithe street. But he paid only the principal amount and 
he has never paid any interest on it. 
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THE COURT: Of course, if you gentlemen cannotjadjust the 
matter between yourselves, your remedy would be to file a motion to 
vacate the praecipe that you signed. But, however, perhaps you can 
adjust the matter informally. How about that, Mr. Welch? 

MR. WELCH: The Court please, nobody has ever|presented to 
me or ‘asked me to pay the interest on these judgments.) When the 
matter arose, as we explained, Mr. Wood was not able to discuss it. 
Mr. Sweeney came into the case merely for the purpose! of arranging to 
get the judgment paid. There was no interest figured on requested and 
I told him at that time if they would bring the interest or figure the 
interest with me, we could arrange to have it paid. But, Mr. Sweeney, 
said he was not in the case for any purpose but to assist in having the 
judgment entered as paid and satisfied and he had nothing further to do 


with it. Therefore, I still had no one to deal with as to payment of 
interest or the cost. At that time Mr. Rankin, who is now his client, 


was to my knowledge not in this area and I did not know where he was 
and I had no right, even if I could have found him, to contact him. We 
are ready to pay whatever the legal obligation is at any time. 
THE COURT: Now gentlemen, in view of your statement, Mr. 
Welch, it seems to me that counsel can arrange the matter between 
themselves and if not, and the Court must determine it, I do not think 
the Court should do it informally, and you will have to file a motion and 
take the matter up in that manner. It seems to me, Mr.|Sweeney, in 
view of Mr. Welch's attitude, that you will have no difficulty. Mr. 
Welch's attitude is obviously very reasonable. 
MR. SWEENEY: Well, except this, Your Honor, he has informed 
-- his petition is he doesn't owe interest on the judgment, Your Honor. 
THE COURT: Iam not going to hear any recriminations from 
counsel. I have disposed of the matter and if the matter] is to come 
before me you will have to make a formal motion to vacate the praecipe 
or some other similar motion and take the matter up that way. 
MR. SWEENEY: I will be very glad to do it, Your |Honor. 


[Filed Sept. 24, 1959] 


ORDER 


Motion to Dismiss this cause having been filed by the defendant 
Shayne Brothers, Inc., through its counsel, and objections thereto 
having been filed by plaintiff through counsel, the matter having come 
on for hearing \in open Court, it is, after such hearing this 24th day of 
September, 1959 

ORDERED, That the Motion to Dismiss with prejudice be and the 
same is hereby granted. 


/s/ Alexander Holtzoff 
Judge 


[Filed Oct. 13, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 13th day of October, 1959, that Billy 
F. Rankin, Plaintiff herein, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 24th day of September, 1959 in favor of Shayne 
Brothers, Inc. against said Billy F. Rankin. 
/s/ Paul Lee Sweeny 
Attorney for Billy F. Rankin 
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